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I. Statement of Interest of Amicus Curiae 

The Homeowner Advocacy Unit at the Arizona State University Civil Justice Clinic 

offers assistance to distressed homeowners facing wrongful foreclosure or victimized by 

mortgage-related fraud.  In response to the housing crisis in Arizona, the Unit was created 

through a three-year grant from the Arizona Attorney General.  Now in its first year, the Unit 

provides student attorneys the opportunity to help homeowners in need through community 

outreach and education as well as legal representation for individual clients.  Concerned with 

record foreclosure rates, and foreclosure proceedings that are violating the rights of homeowners 

and frustrating efforts toward recovery, the Unit writes as amicus to urge for clarity in a clouded 

process.  Though the Unit does not represent investors such as the Appellant, the Court’s ruling 

on this issue will greatly affect the rights of homeowners throughout our state.  By requiring that 

a foreclosing entity have the authority to enforce the note, the Court would reaffirm established 

Arizona law and provide relief where it is most urgently needed. 
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II. Statement of the Issue 

Can a lender foreclose its deed of trust without owning the note which the deed of trust 

secures? 

III. Argument 

This case calls upon the Arizona Supreme Court to clarify what is required to commence 

a valid foreclosure under Arizona law.  Recently, in its Vasquez decision, the Court held that a 

note-holder was not required to be a named beneficiary under the corresponding deed of trust in 

order to initiate foreclosure.  In Re Vasquez, 621 Ariz. Adv. Rep. 22 (Nov. 18, 2011).  In that 

case, it was undisputed that the foreclosing entity held the note.  Id.  According to the Court, 

when the foreclosing entity took possession of the note, by operation of law, it also received the 

beneficial interest in the corresponding deed of trust.  Id.  Separate documentation of the 

assignment of the deed of trust was unnecessary because the deed followed the note.  Id. 

This case presents the inverse issue, where the entity attempting to foreclose is the named 

beneficiary under the deed of trust, but does not hold the corresponding note.  Relying on federal 

interpretation of state law, the Court of Appeals held that a beneficiary under a deed of trust need 

not demonstrate authority to enforce the promissory note, even when challenged in court.  Hogan 

v. Washington Mut. Bank, N.A., 227 Ariz. 561, 564, ¶ 13, 261 P.3d 445, 448 (Ct. App. 2011).  

But, under established Arizona law, a beneficiary without the authority to enforce the note 

clearly lacks the power to initiate foreclosure.  Although Arizona law does not require the 

beneficiary to produce the note as a precondition to foreclosure, homeowners must have a legal 

right to challenge the authority of a beneficiary to foreclose if they have reason to believe that 

the beneficiary does not have such authority.  Both the Trial Court and Court of Appeals failed to 
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recognize that the beneficiary must have the right to enforce the obligation the deed of trust 

secures.  As a result, the record is devoid of evidence of the Appellee’s authority to enforce the 

notes.  For that reason, the Court should depublish the Court of Appeals opinion and remand for 

an evidentiary hearing on the Appellee’s authority to enforce the notes.  To hold otherwise would 

eliminate homeowners’ right to challenge any beneficiary, regardless of circumstance, and could 

lead to dual liability for homeowners.   

A. To Foreclose, A Party Must Have the Authority to Enforce the Note 

Arizona law has long recognized that a promissory note is the controlling instrument; the 

deed of trust is merely incident to the note which it secures.  Best Fertilizers of Arizona, Inc. v. 

Burns, 116 Ariz. 492, 493, 570 P.2d 179, 180 (1977) (“This Court is committed to the modern 

doctrine that the debt or obligation secured is the principal thing and the mortgage is only an 

incident or accessory to it.”); Merryweather v. Pendleton, 90 Ariz. 219, 367 P.2d 251 (1961) 

(“The very essence of a mortgage is a subsisting obligation to pay.”); Hill v. Favour, 52 Ariz. 

561, 568, 84 P.2d 575, 578 (1938) (“[T]he mortgage is but an incident-a security-and, 

independent of the debt, has no assignable quality. Such assignment is a mere nullity.”).  A deed 

of trust cannot be seen as wholly separate or independent from the note; a sale or transfer of a 

note automatically transfers the deed of trust to the note-holder.  See Arizona Revised Statutes 

(A.R.S.) § 33–817; Vasquez, 621 Ariz. Adv. Rep. at 2. 

In the event of default under a note secured by a deed of trust, the beneficiary may not 

initiate a trustee’s sale pursuant to the deed of trust without the authority to enforce the 

corresponding note.  Cervantes v. Countrywide Home Loans, Inc., 656 F.3d 1034, 1039 (9th Cir., 

2011).  A beneficiary is “the holder of the deed alone” and has no authority over the note.  Id.  
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But to conduct a sale, the trustee “must have authority to act as the holder, or agent of the holder, 

of both the deed and the note together.”  Id.  A beneficiary that has no authority to enforce a note 

can only confer one of the two authorities necessary for a trustee to initiate a sale.  As the 

Restatement of Property recognizes, “A mortgage may be enforced only by, or on behalf of, a 

person who is entitled to enforce the obligation the mortgage secures.”  Restatement (Third) of 

Property (Mortgages) § 5.4(c).  If the beneficiary is not the note-holder, or note-holder’s agent, it 

lacks the authority to initiate a sale.  Id. 

Despite that precedent, when Hogan challenged Appellee’s authority to foreclose, the 

Court of Appeals held that focus on the note was misplaced.  Hogan, 227 Ariz. at 564, ¶15, 261 

P.3d at 448.  According to the Court, Chase had not brought an action on the note but a deed of 

trust sale pursuant to “the power of sale authority of the trustee.”  Id. citing to Diessner v. Mortg. 

Elec. Reg. Sys., 618 F.Supp.2d 1184, 1187 (D.Ariz., 2009).  The Court of Appeals apparently 

assumed that the trustee could conduct the sale without authorization from the holder or holder’s 

agent; however, for the trustee to have the authority to conduct the sale, it had to act as the holder 

or holder’s agent for both the note and deed.  Cervantes, 656 F.3d at 1039.  Chase’s status as 

beneficiary under the deed of trust was simply not enough; it needed to either hold the note or to 

be the note-holder’s agent.
1
  The comments to the Restatement recognize that Courts must “find 

such a relationship” between the foreclosing party and the note-holder for an enforcement right 

to exist.  Restatement (Third) of Property (Mortgages) § 5.4(c), comment e.  Absent such a 

relationship, a beneficiary does not have the authority to enforce the note, nor the power 

necessary for a trustee to initiate a sale.  

                                                           
1
 Chase alleges in its supplemental brief that it was the proper assignee of the note. (Appellee’s Supplemental Brief 

at 7, n.7).  However, the factual record is insufficient to determine if it, indeed, was acting as either the holder of the 

note or the holder’s agent.  It appears the Court of Appeals either assumed it was the note holder (a fact not in 

evidence) or that it did not matter, which is not correct under Arizona law. 
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B. Arizona Law Allows Homeowners to Challenge a Party’s Authority To Foreclose 

The Court of Appeals found that, in his initial complaint, Hogan requested an evidentiary 

hearing and production of the original note to determine the parties’ authority to conduct a 

trustee’s sale.  Hogan,  227 Ariz. at 562-63, ¶ 5, 261 P.3d at 446-47.  That complaint was 

dismissed by the trial court.  Id. at 563, ¶ 10, 447.  The Court of Appeals affirmed the dismissal, 

holding that “Arizona's non-judicial foreclosure statute does not require presentation of the 

original note before commencing foreclosure proceedings.”  Id. at 564, ¶15, 448 citing to 

Diessner v. Mortg. Elec. Reg. Sys., 618 F.Supp.2d 1184, 1187 (D.Ariz., 2009).  There is no 

express requirement in the statutes that the beneficiary present the note to initiate a trustee’s sale.  

But, to hold that a beneficiary need never produce evidence of its authority to enforce the note, 

even when challenged with factual allegations that call such authority into question, misstates 

Arizona law.   

As discussed, a beneficiary must have authority to enforce the note in order to foreclose, 

and in many instances, there will be no question of a beneficiary’s authority.  However, holding 

that a beneficiary always has authority to foreclose under a deed of trust, regardless of whether it 

has authority to enforce the note, misstates the law.  Indeed, a facially valid deed of trust may 

actually confer no authority upon the beneficiary whatsoever.  Under a fact situation similar to 

Vasquez, for example, a beneficiary might be unwittingly divested of its interest any time the 

note is sold or transferred.  Vasquez, 621 Ariz. Adv. Rep. at 1 (holding that the security interest 

in a deed of trust had transferred along with the note, despite the fact that the original beneficiary 

identified in the deed of trust remained the same three years later).  Where a homeowner pleads 
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sufficient facts to call into question a beneficiary’s authority to enforce the note, a court must 

require the beneficiary to produce evidence of that authority.
2
   

Thus, dismissing a lawsuit solely on the theory that the statutes do not require the 

beneficiary to present its authority under the note eliminates a homeowner’s ability to challenge 

a beneficiary’s authority.  If homeowners can never obtain evidence of the beneficiary’s 

authority, they are preemptively barred from seeking judicial relief to stop an illegal trustee’s 

sale.  Yet Arizona law specifically recognizes a homeowner’s right to seek an injunction against 

a wrongful foreclosure.  A.R.S. 33-811(C) (contemplating “an action that results in the issuance 

of a court order granting relief pursuant to rule 65”).  A homeowner faced with the sale of their 

home by an unknown, incorrect, or even fraudulently assigned beneficiary should be afforded the 

opportunity to prove that fact.  Moreover, if homeowners cannot sue to challenge a beneficiary’s 

authority before the trustee’s sale, they may forever lose the right to do so.  Id.; Schrock v. 

Fannie Mae, 2011 U.S. Dist. LEXIS 85765 (D. Ariz. Aug. 2, 2011) (holding that a homeowner 

cannot challenge a beneficiary’s right to foreclose after a trustee’s sale has occurred).  By 

dismissing Hogan’s suit on the basis that “non-judicial foreclosure statute does not require 

presentation of the original note before commencing foreclosure proceedings,” the Court of 

Appeals has interpreted the law so as to prevent homeowners from challenging a beneficiary’s 

authority either before or after a trustee’s sale.  Hogan, 261 P.3d at 448.  That is not the law.  

A.R.S. 33-811(C).   

                                                           
2  In his First Amended Complaint in the “504” case, Hogan alleged that Long Beach Mortgage Company acted as 

beneficiary under the deed of trust after it had purportedly transferred its interest in the note to Washington Mutual.  

See Plaintiff’s First Amended Complaint at ¶ 11.  Hogan further alleged that, despite repeated requests, Appellees 

produced no evidence that his loan had been transferred from Long Beach Mortgage to Washington Mutual.  Id., at ¶ 

10. Similar allegations are included in the “505” pleading.  See Plaintiff’s First Amended Complaint at ¶ 10 and 13. 



8 
 

To be clear, this is not a “show me the note” argument.  Arizona law does not require that 

a foreclosing entity produce the note for every trustee’s sale, nor would every homeowner have 

reason to sue.  Homeowners seeking to challenge a beneficiary’s authority to foreclose must still 

meet the pleading requirements under Arizona law.  Boone v. Superior Court, 145 Ariz. 235, 

241, 700 P.2d 1335, 1341 (1985).  Parties filing baseless or frivolous suits would be subject to 

sanction.  Id.; Ariz. R. Civ. Procedure 11.  In order to challenge a sale, a homeowner would need 

more than simple speculation or legal conclusions.  Cullen v. Auto-Owners Ins. Co., 218 Ariz. 

417, 419, 189 P.3d 344, 346 (Ariz. 2008); Ariz. R. Civ. Procedure 8.  But where a homeowner, 

through reasonable investigation, has reason to doubt the beneficiary’s authority to enforce the 

note, his or her cause of action should not be preemptively extinguished by the Court of Appeals’ 

interpretation of the deed of trust statutes. 

C. Foreclosure Absent the Note Makes Double Recovery Possible 

Allowing a beneficiary to foreclose without the authority to enforce the corresponding 

note creates the possibility that a homeowner might owe twice under a loan.  While Arizona law 

governs deeds of trust, enforcement of the note has been held to be governed by the Uniform 

Commercial Code (U.C.C.), codified in the Arizona Revised Statutes.
3
  Rodney v. Arizona Bank, 

172 Ariz. 221, 225, 836 P.2d 434, 438 (Ariz. Ct. App., 1992) (“We hold that Article Nine of 

Arizona's Commercial Code applies to creation and perfection of a security interest in a 

promissory note, when the note itself is secured by a deed of trust in real property.”).  If the 

beneficiary under the deed of trust were allowed to foreclose without a right to enforce the note, 

there remains a possibility that some other entity (such as the holder) may seek collection in the 

                                                           
3
 Even if the note were simply governed by contract principles, however, the homeowner could still be subjected to 

dual liability unless the foreclosing party had validly been granted the rights to enforce the homeowner's obligations 

under the contract. 
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future.  A note may not be discharged when the security is sold by an entity without authority to 

enforce the note.  According to A.R.S. § 47-3602, a note is discharged when “a person entitled to 

enforce the instrument receives payment.”  But under Arizona law, a beneficiary under the deed 

of trust is not necessarily the party entitled to enforce the note.  The only parties with that right 

are “the holder of the instrument, a nonholder in possession of the instrument who has the rights 

of a holder or a person not in possession of the instrument who is entitled to enforce the 

instrument pursuant to section 47-3309 or section 47-3418, subsection D.”  A.R.S. § 47-3301.  A 

beneficiary under the deed of trust who does not have a right to enforce the note fits none of 

these descriptions.  It is not the note-holder, nor in possession of the note, and does not claim 

either that the note was lost as defined by A.R.S. § 47-3309 or that mistaken payment was made 

under § 47-3418.  Thus, under Arizona law, when a beneficiary forecloses on a home without the 

right to enforce the corresponding note, the note potentially is not satisfied. 

D. The Case Should Be Remanded for an Evidentiary Hearing, and The Court of Appeals 

Opinion Depublished 

 

Because it incorrectly determined that a beneficiary did not need the authority to enforce 

the note in order to foreclose, the trial court failed to hold an evidentiary hearing on that issue.  

As a result, the record on appeal is quite limited; the governing notes and deeds of trust are 

absent from the record.  (Appellee’s Supplemental Brief at 7)  Even though Hogan’s amended 

Complaint includes allegations that, at a minimum, create a factual issue concerning Appellee’s 

authority to enforce the note, Hogan was prevented from challenging such authority.  Appellee 

admits that “Answering the question framed by Plaintiff will necessarily be done in a vacuum 
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without the benefit of the underlying notes and deeds of trust.”
4
  Id. at 18.  Nevertheless, 

Appellee apparently has taken the position that, regardless of the circumstances, “this Court 

should not … (2) require proof that the entity exercising the power of sale has the right to do so 

as an agent, assignee or nominee of the entity entitled to enforce the note, or (3) require any other 

proof that the trustee is acting at the request or instruction of the entity entitled to enforce the 

note.”  Id. at 18. 

In addition, the Court of Appeals erred when it held that Hogan waived his challenge to 

the trustee’s sale when he failed to name the trustee in his amended complaint.  Hogan, 261 P.3d 

at 448.  But Arizona law only requires that a trustee be named as a party if the complaint states a 

claim for breach of the trustee’s obligations under the law.  A.R.S. § 33-807(E).  Further, “[i]f 

the trustee is joined as a party in any other action, the trustee is entitled to be immediately 

dismissed and to recover costs and reasonable attorney fees from the person joining the trustee.”  

Id.  Hogan’s complaint was not filed against the trustee for a breach of its duties; it sought to 

challenge the beneficiary’s authority to initiate foreclosure.  (See Plaintiff’s First Amended 

Complaint at ¶ 25) (requesting “an order which sets forth the rights and obligations of the parties 

hereto as they related to the deed of trust.”).  It was not necessary to name the trustee, as any 

order the court might have granted against the beneficiary would have been binding on the 

trustee.  Id.  Hogan’s amended complaint clearly challenged the beneficiary’s authority to 

enforce the note; the Court of Appeals recognized the argument, and incorrectly held that it was 

misplaced.  Hogan, 261 P.3d at 448.  The issue was preserved, and the case should be remanded 

so enough facts can be developed to decide it. 

                                                           
4
 Appellee also admits that that “[i]f discovery had occurred and a fuller record been developed, the evidence would 

show that the current beneficiary also holds the note, in each case.” (Appellee’s Supplemental Brief at 7, n.7).  

Accordingly, in this instance there would be little burden imposed on Appellee's in requiring evidence in support of 

its assertion. 
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Separately, if not explicitly overturned, the Court of Appeals opinion affirming the 

incorrect reasoning of the trial court should be depublished.  As discussed, the opinion misstates 

the law in several ways.  To begin, it conflicts with established Arizona law requiring a 

beneficiary to have the right to enforce the note in order to initiate foreclosure.  Best Fertilizers 

of Arizona, 116 Ariz. at 493; Cervantes, 656 F.3d at 1039; Restatement (Third) of Property 

(Mortgages) § 5.4(c).  The opinion compounded that mistake when, by dismissing the case, it 

held that the beneficiary need not prove its authority to enforce the note even if challenged in 

court.  That holding would completely bar homeowners’ right to access the justice system to 

challenge a beneficiary’s authority, regardless of circumstance.  Finally, the opinion upholds a 

trial court decision based on a record that even Appellees agree is insufficient.  (Appellee’s 

Supplemental Brief at 7 and 18).  The degree of error within the opinion and the importance of 

the issue, weigh heavily in favor of depublication. 

IV. Conclusion 

For the reasons stated the Court should hold that under established Arizona law a 

beneficiary without the authority to enforce the note clearly lacks the power to initiate 

foreclosure.  Further, because the lower court’s ruling preemptively extinguished Hogan’s legal 

right to challenge Appellee’s authority to foreclose, the opinion should be depublished, and the 

case remanded for an evidentiary hearing.  


