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FILE NOTES:

1
This file is best viewed after downloading 
as a pdf . It is Bookmarked in Adobe for 
reviewing the IBANEZ Case in chronology.

2
A rudimentary subset of Commentary is
included to summarize the case to the
point of Decision.

3
The actual files ARE NOT in sensible
order. But after downloading, if the
"Adobe Bookmarks" are used to navigate 
the material it flows together properly.
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IBANEZ DECISION ANALYZED
Posted on January 7, 2011 by Neil Garfield

 

see CNN Report and Video
BANKS DUG THEIR OWN GRAVE ON QUIET TITLE

ACTION
Whatever they say will be suspect from now on

see ibanez-huge-win-for-borrowers-in-massachusetts-non-judicial-state-
high-court

They never did the assignment and later when they tried to
correct that problem they found they were in the position of
violating the terms spelled out in the PSA wherein the
assignment could be accepted by the pool — as to time,
content (non-performing loans) etc. As of this point in time,
there are approximately 50 million transactions over the
past ten years that fit this fact pattern. All of them have
fatal defects in title.— Neil Garfield

“In September and October of 2008, U.S. Bank and Wells Fargo brought separate
actions in the Land Court under G.L. c. 240, § 6, which authorizes actions “to quiet or
establish the title to land situated in the commonwealth or to remove a cloud from the
title thereto.” The two complaints sought identical relief: (1) a judgment that the right,
title, and interest of the mortgagor (Ibanez or the LaRaces) in the property was
extinguished by the foreclosure; (2) a declaration that there was no cloud on title arising
from publication of the notice of sale in the Boston Globe; and (3) a declaration that title
was vested in the plaintiff trustee in fee simple. U.S. Bank and Wells Fargo each
asserted in its complaint that it had become the holder of the respective mortgage
through an assignment made after the foreclosure sale.”

EDITOR’S NOTE: The Banks themselves thought they had it made and
filed what we have suggesting to borrowers — a lawsuit to quiet title,
claiming the foreclosure was valid and that Ibanez was divested from
title as a result of the foreclosure. The Supreme Court in
Massachusetts said there is nothing wrong with an action to quiet title
— it’s just that the banks lose and Ibanez wins. The Banks failed to
establish a clear chain showing that they actually and legally had the
right to foreclose — meaning that the mortgage was properly assigned
to them. Upon failure to do that, the Banks were found to have violated
Massachusetts law by foreclosing on property that was not subject to
any legal claim by them. They had no right to title and therefore they
had no right to quiet title.

In the end this was simple application of age-old title examination. As
Max Gardner points out in his ABCDE approach, you either have it or
you don’t. The Banks don’t and in my opinion they can’t fix it because
factually they did everything wrong, they have already been
compensated, and they have cheated not only the borrowers, but the
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investors who put up the money. Thus this decision helps both
investors who filed damage suits against the investment bankers and
borrowers who filed slander of title and other tort and statutory claims.
This ruling by the Supreme Court corroborates the finding on these
pages that the pools are and always were EMPTY.

The big point to take away from this decision is that the
Banks must prove they have the right — it will no longer be
presumed just because they have some paperwork of
dubious authenticity and give an order to foreclose. Trustees
around the country better take notice that if they receive an
instruction on a Deed of Trust that they should foreclose
they may be a tool in a fraudulent scheme.

“The Ibanez mortgage. On December 1, 2005, Antonio Ibanez took out a $103,500 loan
for the purchase of property at 20 Crosby Street in Springfield, secured by a mortgage
to the lender, Rose Mortgage, Inc. (Rose Mortgage). The mortgage was recorded the
following day. Several days later, Rose Mortgage executed an assignment of this
mortgage in blank, that is, an assignment that did not specify the name of the assignee.
[FN11] The blank space in the assignment was at some point stamped with the name of
Option One Mortgage Corporation (Option One) as the assignee, and that assignment
was recorded on June 7, 2006. Before the recording, on January 23, 2006, Option One
executed an assignment of the Ibanez mortgage in blank.”

EDITOR’S NOTE: This is a classic case of a sham transaction where
Rose mortgage was not the source of funds, was not the lender, and
never handled the money except for receiving a fee for pretending to
be the lender. The Mass. Court decision goes to the heart of how
securitization was practiced where the money moved and the
documents didn’t and there was no disclosure or proper notice. The
effect of naming nobody or a nominee with no interest or power to do
anything (which is the same as identifying nobody) is to invalidate the
transfer ab initio. There is no transfer and there is nothing that
anybody can do to make it a transfer and there is nothing anyone
needs to do to void the “transfer” because it did not occur.

What you have left is a homeowner whose title record is clouded
(Cleared up mostly by this court decision) where the only record lender
was not the factual lender. The note therefore does not describe the
transaction and the mortgage, seeking to provide security for the note,
is securing an obligation that does not exist. The obligation, if one
exists, arises by virtue of the receipt of money by the borrower or the
payment on his behalf from a source of funds that is the lender. That
actual lender is not described in the closing documents and the
identity of the true lender was intentionally withheld from the buyer,
depriving him of the right to choose whom he does business with.

Thus the REAL obligation has NO DOCUMENTATION. And under this
decision pretender lenders can no longer substitute fabricated
documentation for real proof. The fact that this decision took place in
a state where court action is not required to commence foreclosure
means that the decision is applicable to ALL states. In plain language,
the banks are screwed.

“ According to U.S. Bank, the assignment of the Ibanez mortgage to U.S. Bank occurred
pursuant to a December 1, 2006, trust agreement, which is not in the record. What is in



the record is the private placement memorandum (PPM), dated December 26, 2006, a
273-page, unsigned offer of mortgage-backed securities to potential investors. The PPM
describes the mortgage pools and the entities involved, and summarizes the provisions
of the trust agreement, including the representation that mortgages “will be” assigned
into the trust.”

EDITOR’S NOTE: The Massachusetts Court adeptly picked up on the
practice of “selling forward,” a concept that I have been spouting
about for over three years. It makes all the difference in the world. The
fact is that in most cases when the investors advanced funds, there
were no mortgages, there was not even any applications for mortgages
that were applicable to that money. The investors were sold shares in
empty pools that were going to be filled later by “mortgages that will
be assigned.” The terms of the assignment were set forth usually in
the PSA. They never did the assignment and later when they tried to
correct that problem they found they were in the position of violating
the terms spelled out in the PSA wherein the assignment could be
accepted by the pool — as to time, content (non-performing loans) etc.
As of this point in time, there are approximately 50 million transactions
over the past ten years that fit this fact pattern. All of them have fatal
defects in title.

“At the foreclosure sale on July 5, 2007, the Ibanez property was purchased by U.S.
Bank, as trustee for the securitization trust, for $94,350, a value significantly less than
the outstanding debt and the estimated market value of the property. The foreclosure
deed (from U.S. Bank, trustee, as the purported holder of the mortgage, to U.S. Bank,
trustee, as the purchaser) and the statutory foreclosure affidavit were recorded on May
23, 2008. On September 2, 2008, more than one year after the sale, and more than five
months after recording of the sale, American Home Mortgage Servicing, Inc., “as
successor-in-interest” to Option One, which was until  then the record holder of the
Ibanez mortgage, executed a written assignment of that mortgage to U.S. Bank, as
trustee for the securitization trust. [FN14] This assignment was recorded on September
11, 2008.”

EDITOR’S NOTE: See how the credit bid was misused. US
bank was not a creditor but was allowed by the
trustee/auctioneer to accept a dirt low bid from itself to
“transfer” title — a transfer that the Massachusetts Supreme
Court said never happened because they didn’t own the
property. See also how the Court picked up on the issues
that lawyers all over the country have been pounding on to
the deaf ears of trial judges — that an assignment AFTER
the fact is not a way to cure the defect in title. This
decision upholds the stability of state laws in all 50 states
wherein buyers and mortgage companies may rely on the
record at the county recorder’s office and are not subject to
claims from third parties who claim to have an interest
through an unrecorded instrument that was fabricated at a
later time.

“ Like a sale of land itself, the assignment of a mortgage is a conveyance of an interest
in land that requires a writing signed by the grantor. See G.L. c. 183, § 3; Saint Patrick’s
Religious, Educ. & Charitable Ass’n v. Hale, 227 Mass. 175, 177 (1917). In a “title theory
state” like Massachusetts, a mortgage is a transfer of legal title in a property to secure a
debt. See Faneuil Investors Group, Ltd. Partnership v. Selectmen of Dennis, 458 Mass.
1, 6 (2010). Therefore, when a person borrows money to purchase a home and gives



the lender a mortgage, the homeowner-mortgagor retains only equitable title in the
home; the legal title is held by the mortgagee. SeeVee Jay Realty Trust Co. v.
DiCroce, 360 Mass. 751, 753 (1972), quoting Dolliver v. St. Joseph Fire & Marine Ins.
Co., 128 Mass. 315, 316 (1880) (although “as to all the world except the mortgagee, a
mortgagor is the owner of the mortgaged lands,” mortgagee has legal title to
property); Maglione v. BancBoston Mtge. Corp., 29 Mass.App.Ct. 88, 90
(1990). Where, as here, mortgage loans are pooled together in a trust
and converted into mortgage-backed securities, the underlying
promissory notes serve as financial instruments generating a potential
income stream for investors, but the mortgages securing these notes
are still legal title to someone’s home or farm and must be treated as
such.

“ The PPM, however, described the trust agreement as an
agreement to be executed in the future, so it only furnished
evidence of an intent to assign mortgages to U.S. Bank, not
proof of their actual assignment. Even if there were an
executed trust agreement with language of present
assignment, U.S. Bank did not produce the schedule of loans
and mortgages that was an exhibit to that agreement, so it
failed to show that the Ibanez mortgage was among the
mortgages to be assigned by that agreement. Finally, even if
there were an executed trust agreement with the required
schedule, U.S. Bank failed to furnish any evidence that the
entity assigning the mortgage–Structured Asset Securities
Corporation–ever held the mortgage to be assigned.”

“ Second, the plaintiffs contend that, because they held the mortgage note,
they had a sufficient financial interest in the mortgage to allow them
to foreclose. In Massachusetts, where a note has been assigned but
there is no written assignment of the mortgage underlying the note,
the assignment of the note does not carry with it the assignment of
the mortgage. Barnes v. Boardman, 149 Mass. 106, 114 (1889). Rather, the
holder of the mortgage holds the mortgage in trust for the purchaser of
the note, who has an equitable right to obtain an assignment of the
mortgage, which may be accomplished by filing an action in court and
obtaining an equitable order of assignment. Id. (“In some jurisdictions it is held
that the mere transfer of the debt, without any assignment or even mention of the
mortgage, carries the mortgage with it, so as to enable the assignee to assert his title in
an action at law…. This doctrine has not prevailed in Massachusetts, and the tendency
of the decisions here has been, that in such cases the mortgagee would hold the legal
title in trust for the purchaser of the debt, and that the latter might obtain a conveyance
by a bill in equity”). See Young v. Miller, 6 Gray 152, 154 (1856).”



Some Very Bad News For The "Sweep
Fraudclosure Under The Rug" Brigade

Submitted by Tyler Durden on 01/07/2011 10:35 -0500

Lehman
Lehman Brothers
Mortgage Backed Securities
Wells Fargo

*BANKS LOSE PIVOTAL FORECLOSURE CASE IN MASSACHUSETTS HIGH COURT
*MASSACHUSETTS TOP COURT DECIDES CLOSELY WATCHED IBANEZ CASE
*MASSACHUSETTS DECISION MAY AFFECT FORECLOSURE-CRISIS CASES

Here is why this is relevant:

This was an Amicus Curiae brief (friend of the court) filed by the Massachusetts Attorney General Martha
Coakley. (see attached)
 
Page 10: 
“Plaintiffs’ claims that the Land Court’s ruling will cause widespread confusion or significant cost to innocent
parties are greatly exaggerated, and such reasoning does not warrant ignoring the plain
requirements of the law designed to protect Massachusetts consumers. Indeed, it is the
foreclosing entities themselves who will bear the greatest cost of clearing titled from their invalid
foreclosures.   Having profited greatly from practices regarding the assignment and
securitization of mortgages not grounded in the law, it is reasonable  for them to bear the
cost of failing to ensure that such practices conformed to Massachusetts law.”
 
 
Page 4-5:
“Rose Mortgage was the original lender for the Ibanez mortgage and Option One Mortgage Corporation was
the original lender for the LaRace mortgage.  Rose endorsed the Ibanez note and property assigned the
mortgage to Option One.  Option One then executed an endorsement of both promissory notes in blank,
making each “payable to bearer” and negotiated by transfer alone until specifically endorsed.”  In both
cases, Option One also executed an assignment of the mortgage in blank (i.e. without a specified
assignee).  These blank assignments were never recorded and were not legally recordable
because they failed to identify the assignee [cites state law].”
 
“After Option One sold the Ibanez mortgage to Lehman Brothers.  Lehman Brothers then sold the
mortgage, together with hundreds of other loans, to Structured Asset Securities Corporation (“SASC”). 
SASC then sold these loans to the Structured Asset Securities Corporation Mortgage Loan Trust 2006-Z, of
which plaintiff U.S. Bank National Association (“U.S. Bank”) was the Trustee. All off the supporting
documents concerning the Ibanez mortgage were placed into a “collateral file” and presumably were
transferred between the entities listed above as each transaction was completed.  This collateral file
contained the original promissory note, the Rose Mortgage endorsement of the promissory note to Option
One, Option One’s blank endorsement of the promissory note, the mortgage issued to Rose Mortgage Inc.,
the assignment of the mortgage from Rose to Option One and Option One’s blank mortgage assignment”
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http://www.zerohedge.com/taxonomy_vtn/term/9279
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[Goes through similar for the LaRace mortgage]
 
Page 8:
“The Land Court was correct to invalidate the foreclosure on two distinct grounds.  First, the
plaintiffs lacked the legal authority to conduct the foreclosures because they were not among
the parties authorized to do so under either the statutory power of sale or under G.L.c. 244
§14.  Second, even if the plaintiffs had the legal authority to foreclose (which they did not)
the foreclosures would still have been invalid because the notices issued by the plaintiffs
failed to name the present holder of the mortgage as required under G.L. c. 244 §14.  To
foreclose on a mortgage securing property in the Commonwealth, one must be the holder of
the mortgage.  To be the holder of the mortgage, one must be the original mortgagee or be
the assignee under a valid assignment of the mortgage.  It is not sufficient to possess the
mortgagor’s promissory note.  The Land court correctly held that the plaintiffs, U.S. Bank and
Wells Fargo were not holders of the Ibanez and LaRace mortgages at the time of the
foreclosure because they were not assignees of valid assignments of the mortgages.  Without
valid assignments, the plaintiffs lacked the legal authority to foreclose the mortgages.  This,
without more, is sufficient grounds on which to invalidate the foreclosures and the Land Court
was correct to do so.”
 
Page 10: 
“Plaintiffs’ claims that the Land Court’s ruling will cause widespread confusion or significant cost to innocent
parties are greatly exaggerated, and such reasoning does not warrant ignoring the plain
requirements of the law designed to protect Massachusetts consumers. Indeed, it is the
foreclosing entities themselves who will bear the greatest cost of clearing titled from their invalid
foreclosures.   Having profited greatly from practices regarding the assignment and
securitization of mortgages not grounded in the law, it is reasonable  for them to bear the
cost of failing to ensure that such practices conformed to Massachusetts law.”
 
 
Page 11:
“Plaintiffs had no legal authority to foreclose because they were not the original mortgagees, were not
authorized by the power of sale, and because they lacked valid assignments of the Ibanez and LaRace
mortgages.”
 
Page 12:
“Plaintiffs are not the mortgagees of the Ibanez or LaRace loans.”
 
Page 16:
“Neither plaintiff was authorized by the power of sale in the respective mortgages.”
 
Page 17:
“The assorted securitization documents do not establish or compromise valid assignments.” 
Plaintiffs contend that various securitization documents constructively assigned to them the
Ibanez and LaRace mortgages.  Specifically, the plaintiffs contend that the Ibanez mortgage
was assigned to U.S. Bank by way of a Trust Agreement that is not part of the record, but is
purportedly evidenced by a Private Placement Memorandum.  They contend that Wells Fargo
received the LaRace mortgage via a Purchase and Sale Agreement.  In each case, plaintiffs’
argument is without merit.”
 
The LaRace Securitization Documents
As the Land Court found, the LaRaces gave a mortgage to Option One when the loan was
initially made.  Thereafter, Option One executed an assignment of the mortgage “in blank,”
i.e., without naming the party to whom the mortgage was to be assigned.  As detailed above
and by the Land Court, this “assignment in blank” was ineffective to transfer any interest in
the mortgage.   Wells Fargo contends that the LaRace mortgage was assigned to it by the
Pooling and Servicing Agreement it entered into with Asset Backed Funding Corporation
(“ABFC”).  This agreement purports to transfer and assign all of the rights of ABFC to Wells



Fargo.  However, there is nothing the record that ABFC had any interest in the LaRace
mortgage.  Thus, even if the language in the Pooling and Servicing agreement was sufficient
to transfer all of ABFC’s interests in the LaRace mortgage, the assignment would be ineffective
because ABFC had no interest in the LaRace mortgage to transfer.”
 
Page 20:
“Not only did plaintiff’s lack legal authority to foreclose, but the foreclosures are invalid because the notices
published prior to foreclosure are fatally deficient.”
-    G.L. c 244, §14 requires that the notice identify the “present holder” of the mortgage
-    Plaintiffs’ false identification of themselves as the “present holders” in their foreclosure notices renders
the notices fatally deficient
-    Plaintiffs’ argument that they held the mortgages notwithstanding the lack of valid,
written assignments as of the date of the foreclosures is unsupported by law.
 
 
Page 27:
“There are no grounds on which to limit the Land Court’s decision to future cases”
-    Plaintiffs request that if the Land Court’s decision is upheld, this Court limit its application only to future
foreclosures.  This argument is without any basis in law and should be rejected.”
-    Notwithstanding the “industry practice” of subprime lenders and other who created mortgage backed
securities, the statutory requirements at issue int his case are long –settled.



naked capitalism

FRIDAY,  JANUARY  7 ,  2011

Mass Supreme Court Rules Against Wells Fargo, Deutsche Case on
Validity of Mortgage Transfers in Securitizations
Bottom line: even thought the Supreme Court ruling in this Massachusetts case, Ibanez, was narrow, it still represents a
major blow to the securitization industry, specifically, the argument made by the American Securitzation Forum and
securitization law firms that have liability on opinions they provided on residential mortgage securitizations. It is also
certain to fuel more challenges in court based on failures of the parties to securitizations to adhere to the requirements
of their contracts.

The judges based their ruling strictly on Massachusetts law issues, and did not opine on the New York trust law issues
we have highlighted. The ruling emphasized the horrible job the banks did in protecting and documenting their
ownership interest and the overall carelessness of the securitization process. Massachusetts. law is somewhat unique in
requiring that not only the note (the borrower IOU) be assigned correctly, but also that the lien (the so-called mortgage,
or deed of trust) also be conveyed properly.

Effectively this shows the shortcomings of the fundamental design of the securitization process, of developing a one-
size-fits-all process when some states have long-standing law (real estate is very well settled) that is idiosyncratic.
How, in this case, could you design a securitiztion process that did NOT account for the need to handle the assignment
of the mortgage, as Massachusetts requires?

As the ruling describes, one of the issues raised in the lower court case was “whether the plaintiffs were legally entitled
to foreclose on the properties where the assignments of the mortgages to the plaintiffs were neither executed nor
recorded in the registry of deeds until after the foreclosure sales.” Note that “out of time” assignments are common,
often coming well after the timeframe required in the securitization documents, and even, as this case demonstrates,
after foreclosure proceedings have commenced. At a hearing, the plaintiffs agreed that the documents they presented
showed the transfer took place too late, but claimed they had other documents that would confirm that the transfer took
place earlier. These documents, for the most part, were the original pooling and servicing related documents. In effect
the argument was that there was an intent to transfer, and money had changed hands, which is a position the ASF and
bank lobbyists have made repeatedly.

If you read the decision, you will see the judges recite the history of the two mortgages at issue and how they describe
the language of the PSA and its requirements, how the banks did not adhere to its requirements, and how the
documents the banks provided fail to link the properties in question specifically to the securitizations (meaning you can’t
look at the closing documents and see clear evidence that the loans in question were even intended to be in these
pools).

This is the key sentence from the decision, that the use of a securitization does not alter or reduce the requirements that
apply to transfers and ownership of the loans and the related property:

Where, as here, mortgage loans are pooled together in a trust and converted into mortgage-backed securities,
the underlying promissory notes serve as financial instruments generating a potential income stream for investors,
but the mortgages securing these notes are still legal title to someone’s home or farm and must be treated as
such.

Further commentary from Bloomberg. Note the market reaction. This ruling increases the odds that more
borrowers will sue bank servicers and trustees for wrongful foreclosures.

US Bancorp and Wells Fargo & Co. lost a foreclosure case in Massachusetts’s highest court that will guide
lower courts in that state and may influence others in the clash between bank practices and state real
estate law. The ruling drove down bank stocks.

The state Supreme Judicial Court today upheld a judge’s decision saying two foreclosures were invalid
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because the banks didn’t prove they owned the mortgages, which he said were improperly transferred into
two mortgage-backed trusts….

The 24-company KBW Bank Index fell as much as 2.2 percent after the decision was handed down.

38  COMMENTS:

 Ina Deaver says:
January 7, 2011 at 1:16 pm

Finally, some law. I’ll have to read the opinion and see if I still feel good about it — but at least it appears
to be a step in the right direction.

Reply

 K. Williams says:
January 7, 2011 at 1:18 pm

“This is the key sentence from the decision, that the use of a securitization does not alter or reduce the
requirements that apply to transfers and ownership of the loans and the related property:

Where, as here, mortgage loans are pooled together in a trust and converted into mortgage-backed
securities, the underlying promissory notes serve as financial instruments generating a potential income
stream for investors, but the mortgages securing these notes are still legal title to someone’s home or farm
and must be treated as such.”

But this sentence only applies in Massachusetts and the few other title-theory states, where the mortgage
doesn’t follow the note. So the applicability of this decision seems quite narrow. At the same time, it’s not
obvious to me that the banks even transferred the notes correctly, so they may well have been screwed
even in a non-title-theory state. It’s pretty extraordinary that they weren’t able to produce the loan
schedules for the securitizations. How much work could it have been to keep thise on file?

Reply

 Wendy says:
January 7, 2011 at 3:04 pm

That’s the most amazing part of this, the lack of documentation. It just must not exist, don’t you
think? The concurrence implies this, commenting on the banks’ “utter carelessness.”
The question is, can the banks close this loop? If the intermediate assignees no longer exist or are
bankrupt, for example, the answer may be no, or it may be that they have to re-buy the assignment.

Reply

 monday1929 says:
January 7, 2011 at 5:23 pm

No, just re-buy the justice system.

Reply

 profoundlogic says:
January 7, 2011 at 1:39 pm
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It’s about time! Maybe the America is beginning to realize the importance of the rule of law. We can only
hope.

Reply

 f247 says:
January 7, 2011 at 1:50 pm

“This ruling increases the odds that more borrowers will sue bank servicers and trustees for wrongful
foreclosures.”

Assuming a borrower wins a wrongful foreclosure lawsuit, what happens with the default title policy?
(Somebody on here had really precise legal knowledge about titles last fall.)

Reply

 Conscience of a conservative says:
January 7, 2011 at 1:52 pm

Yves,
The ruling was careful to say this was not against MERS saying the assignmnets did not need to be
rercorded before foreclosure only that they need to have been effectuated(i’m paraphrasing). Can you
opine on this? I think it’s an important point.

Reply

 indio007 says:
January 7, 2011 at 5:01 pm

The concurring opinion fired exactly that warning shot..

“What is more complicated, and not addressed in this opinion,
because the issue was not before us, is the effect of the conduct
of banks such as the plaintiffs here, on a bona fide third-party
purchaser who may have relied on the foreclosure title of the
bank and the confirmative assignment and affidavit of foreclosure
recorded by the bank subsequent to that foreclosure but prior to
the purchase by the third party, especially where the party
whose property was foreclosed was in fact in violation of the
mortgage covenants, had notice of the foreclosure, and took no
action to contest it.”

Reply

 Justicia says:
January 7, 2011 at 7:42 pm

The general bias in favor of protecting the bona fide 3rd party purchasers leads the courts to
shield the title taken in foreclosure sales. Someone who’s harmed by a wrongful foreclosure
can sue the party who foreclosed for damages.

Reply

 Steve Dibert says:
January 7, 2011 at 2:13 pm

http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html?replytocom=283934#respond
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html#comment-283943
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html?replytocom=283943#respond
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html#comment-283945
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html?replytocom=283945#respond
http://www.suijurisclub.net/
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html#comment-284174
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html?replytocom=284174#respond
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html#comment-284440
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html?replytocom=284440#respond
http://www.mfi-miami.com/
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html#comment-283958


This will open the flood gates of cases from homeowners claiming they were illegally foreclosed on
because their lender could not prove ownership of the note when they commenced foreclosure
proceedings.http://www.mfi-miami.com/what-we-do/

Reply

 WB says:
January 7, 2011 at 2:24 pm

The banks lost becasue they “failed to prove that the underlying assignments of the mortgages …ever
existed in any legally cognizable form before they exercised the power of sale.” The Court held that such
assignments need not be in recordable form and need not be recorded before the foreclosure sale,
PROVIDED that there was some form of valid assignment executed before the commencement of the
foreclosure. The Court specifically recognized that an unrecorded assignment of a pool of mortgages to a
securitzation trust could be a valid assignment. This decision does not invalidate MERS or the
securitization process.

Reply

 Blurtman says:
January 7, 2011 at 3:14 pm

It has been alleged that the dodgy paperwork trail was intentional to hide mortgage multiplexing, i.e. selling
the same mortgage multiple times. We’ll see.

Reply

 WB says:
January 7, 2011 at 4:02 pm

Yes, the Court held that assignments in blank are invalid in Massachusetts, for the same reason that
a deed without a named grantee is invalid. And the Court said that a confirmatory assignment cannot
be used if there was no actual prior assignment. Even so, it is obvious that the Court did not wish to
invalidate all securitization schemes. The banks in this case were extraordinarily sloppy and could
not even produce the complete securitization documents which purportedly transferred the loans.

Reply

 Mormaer says:
January 7, 2011 at 6:08 pm

They probably could provide it, but it would be a lengthy and expensive process and show the
property mortgages showing up in multiple packages. In other words they would be
establishing proof of their own fraud. Hence the foot dragging, delays and outright lying. They
are literally caught between a rock and a hard place. Arrogance, Thy Name is Hubris. Dumb-
asses.

Reply

 readerOfTeaLeaves says:
January 7, 2011 at 8:54 pm

They probably could provide it, but it would be a lengthy and expensive
process and show the property mortgages showing up in multiple
packages. In other words they would be establishing proof of their own
fraud.
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This best fits the facts that I’ve been able to identify. Zero oversight for CDOs, and
those were being created multiple times. In other words, I think you’re spot-on.

Reply

 retr2327 says:
January 7, 2011 at 3:23 pm

WB:

True, it doesn’t invalidate MERS or the securitization process, per se. And it does seem limited to
Massachusetts and those few other states where the mortgage does not automatically follow a validly
assigned note.

On the other hand, the potential for problems in Mass. and any similar states is signficant. The Court holds
that assignments in blank are invalid, and further holds that such assignments can’t just be cured by a
post-foreclosure confirmatory assignment.

Reply

 WB says:
January 7, 2011 at 4:03 pm

Yes, the Court held that assignments in blank are invalid in Massachusetts, for the same reason that
a deed without a named grantee is invalid. The Court also held that a confirmatory assignment
cannot be used if there was no actual prior assignment. Even so, it is obvious that the Court did not
wish to invalidate all securitization schemes. The banks in this case were extraordinarily sloppy and
could not even produce the complete securitization documents which purportedly transferred the
loans.

Reply

 Lynn says:
January 7, 2011 at 3:37 pm

And another significant point:

The judge ruled that the banks acquired the mortgage notes only after the foreclosure sale.

The Court looks at the case specifics, and each one has its “quirks.”

Reply

 dejavuagain says:
January 7, 2011 at 3:40 pm

http://www.nytimes.com/2011/01/08/business/08mortgage.html?_r=1&emc=eta1

See article in NY times by Reuters re decision.

Reply

 Lynn says:
January 7, 2011 at 4:17 pm

This ruling involves a title theory state, as opposed to a lien theory state where the mortgage follows the
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note.

Reply

 Wandering Mind says:
January 7, 2011 at 4:29 pm

Two things to note about the Court’s decision.

First, the Court says that “confirmatory assignments” (that is, assignments which are drafted and recorded
only for the purpose of confirming an assignment which was made before the foreclosure but not recorded)
are ok. This part of the ruling invites the same kind of robo-signing fraud which has taken place in Florida
and elsewhere. The banks who are affected by this ruling will now be tempted to appoint “vice-presidents”
or “assistant clerks” at foreclosure firms who will then attest to the “fact” that an assignment was filled out
properly but not recorded, then record this “confirmatory assignment.”

Secondly, the concurring opinion in this case pointed out that the decision does not address the issue of
innocent purchasers for value who now own properties which have this defect. So, let’s say that Wells
Fargo erroneously forecloses on a home and then sells it afterwards to Joe Homeowner. Based on this
decision, Joe Homeowner now has a problem, but the nature of that problem and the solution to it is not
set out in this opinion. That will come later as part of the aftermath of this decision.

Reply

 WB says:
January 7, 2011 at 4:38 pm

I agree that the banks and servicers will try to use confirmatory assignments to cover up the lack of
proper assignments. The legislature should declare that if there is to be a foreclosure, all
assignments of the mortgage must be in the proper form and must be recorded prior to the exercise
of the power of sale.

Reply

 reggie denny says:
January 7, 2011 at 4:38 pm

This isn’t the first time Wells Fargo has been accused of funny business, remember the ” overdraft fee
timing” scandal?
http://marketsurfer.blogspot.com/2010/12/wells-fargo-busted-for-overdraft-fee.html

Reply

 Zoe says:
January 7, 2011 at 4:43 pm

I guess some of us got excited and then started peeling back the onion to find another layer to be
considered. Still, for some, this is very good news.

Reply

 rational says:
January 7, 2011 at 5:11 pm

It’s really interesting that Mass has this idiosyncratic approach to conveyance…anybody know other states
that take this approach?

http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html?replytocom=284120#respond
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html#comment-284135
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html?replytocom=284135#respond
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html#comment-284143
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html?replytocom=284143#respond
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html#comment-284144
http://marketsurfer.blogspot.com/2010/12/wells-fargo-busted-for-overdraft-fee.html
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html?replytocom=284144#respond
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html#comment-284148
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html?replytocom=284148#respond
http://www.nakedcapitalism.com/2011/01/mass-supreme-court-rules-against-wells-fargo-deutsche-case-on-validity-of-mortgage-transfers-in-securitizations.html#comment-284205


Reply

 WB says:
January 7, 2011 at 5:34 pm

Massachusetts does not recognize the validity of assignments in blank or of assignments made after
the exercise of the power of sale, the reason being that a mortgage in Massachusetts is just like a
deed, i.e., it conveys legal title to real estate; therefore, the same formalities apply to both deed and
mortgages. States that treat mortgages as liens rather conveynaces may reach different conclusions
about the validity of purported assignments within securitizations. Massachusetts also requires the
foreclosing mortgagee to be the actual holder of the note as well as the assignee of the mortgage.
Other states may follw a different rule. The point here is that every state has its own laws, which
cannot be over ridden by private securization documents.

Reply

 Justicia says:
January 7, 2011 at 7:05 pm

Here’s the NY precedent:

Chauncey v. Arnold, 24 NY 330 (N.Y. 1862):
“No mortgagee or obligee was named, and no right to maintain an action thereon, or to enforce the
same, was given to the the plaintiff or any other person. It was, per se, of no more legal force than a
simple piece of blank paper.”

Reply

 phidda says:
January 7, 2011 at 5:24 pm

Those gates are already open. My take is that plaintiffs will cite this case like they cite the one from Kansas
and Nevada but at the end of the day, each state’s recording/foreclosure statues are different.

Reply

 Bank of American Terror says:
January 7, 2011 at 9:09 pm

This is a ruling in a non-judicial state.
Neil Garfield writes:
“The fact that this decision took place in a state where court action is not required to commence
foreclosure means that the decision is applicable to ALL states. “

Reply

 bokun59 says:
January 7, 2011 at 5:44 pm

The legal principles and requirements we set forth are well established in our case law and our statutes. All
that has changed is the plaintiffs’ apparent failure to abide by those principles and requirements in the rush
to sell mortgage-backed securities.

Being a Mass. lawyer, that is an ass-spanking by the Court. Basically, they uphold the rule of law. Notice
how many cases were cited from the 1800’s for crissakes… I am not at all surprised as the Mass. SJC is a
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stickler for rules/laws. You ignore them at your own peril.

Reply

 dejavuagain says:
January 7, 2011 at 5:45 pm

I wonder what JPE has to say now. In reply to his/her posting of December 5, 2010 said “What New Haven
[a US Mass. Bankruptcy Case) tells us that is that breaks in the endorsement chain aren’t fatal to a claim
against the debtor.”

I responded:

“jpe: watch what you cite, and not not build an empire on the decision of a US Magistrate interpreting state
law.”

And then I wrote:

“New Haven is weak authority for building a house of cards. Hope you have something better from the
Commonwealth of Mass. higher courts.”

After the Supreme Court of Mass. decision today, I await jpe’s analayis.

See comments under:
http://www.nakedcapitalism.com/2010/12/adam-levitin-shreds-the-american-securitization-forum-defense-
of.html

Reply

 jpe says:
January 7, 2011 at 8:17 pm

You’ll note that the MA Supreme Court says that assignment documents – like a PSA that identifies
the mortgage and uses language of present assignment – would have been sufficient to prove
ownership:

“Where a pool of mortgages, with a schedule of the pooled mortgage loans that clearly and
specifically identifies the mortgage at issue as among those assigned, may suffice to establish the
trustee as the mortgage holder.”

The endorsement chain for the MA court isn’t a necessary condition for ownership, but is rather
another piece of evidence that can be used to show it.

Reply

 Justicia says:
January 7, 2011 at 8:41 pm

Note the next sentence:

“However, there must be proof that the assignment was made by a party that itself held the
mortgage.”

The chain of assignors (only valid holders can only transfer valid interests) still matters very
much.

Reply
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 bokun59 says:
January 7, 2011 at 5:54 pm

Oh, and that is a unanimous decision- no wavering by the Court. The Court is basically saying: hey there,
Mr. Bank, um, the statutes and the courts run the show; so do it the right way or ef off. And don’t even go
there with the : they owed the money anyway routine. As I believe the Wayman bros said: “Homie don’t
play that game.”

Reply

 Skippy says:
January 7, 2011 at 7:56 pm

I concur with both your comments bokun59, to wit, Mass is a very stoic judiciary, so the language
should be read with this in mind. I see the Mass court opines in a historical light, the cultural memory
passed down by the originators of this republic, land is king and all that endeavors to unravel
century’s of deliberation is an *enemy of the state*.

Skippy…let them securitize payday loans…me thinks. Preferably in some seedy back ally, away from
young children’s eyes, lest they think this is normal human behaver.

Reply

 Justicia says:
January 7, 2011 at 7:31 pm

Hmm, what are we to make of this … a “special tribunal” for foreclosures in MA?

FT
http://www.ft.com/cms/s/0/92f0e18e-1a9c-11e0-b100-00144feab49a.html#axzz1AIhO3OLM

US foreclosure ruling to reverberate

By Suzanne Kapner in New York

[...]
“This screams out for some sort of national correction to impose standards that insure lenders keep track
of who owns these loans,” said William Galvin, the secretary of the commonwealth of Massachusetts. Mr
Galvin said he feared the ruling would have a “chilling effect on the real estate market” and that he wants
to establish a special tribunal to resolve outstanding cases.

Reply

 Skippy says:
January 7, 2011 at 8:00 pm

Dirt law is state law right? I would be very troubled by a national approach. Where do you stand on
this.

Reply

 Justicia says:
January 7, 2011 at 8:50 pm

If we “federalize” real property law, what’s left of state sovereignty? Any attempt to do so
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would draw opposition from all sorts, Tea Partiers to Locavores.



A court case to challenge securitisation standards [updated]
Posted by Tracy Alloway on Jan 07 12:55.

Currently winding its way through the Massachusetts Supreme Court — a little court
case that could end up having big consequences for mortgage securitisations.

It’s called the ‘Ibanez case’ and here’s the story.

In late 2005, Antonio Ibanez gets a $103,500 adjustable-rate mortgage loan on a
Springfield, Massachusetts property from Rose Mortgage Inc. Rose then sells the
loan to Option One Mortgage Co., which then passes it to Lehman Brothers Bank,
which then sends it to Lehman Brothers Holdings. Lehman Bros Holdings then
sends it to its Structured Asset Securities Corp. to be pooled with other loans and
assigned to US Bank, acting as trustee for Structured Asset Securities Corp.
Mortgage Loan Trust 2006Z.

In other words, the Ibanez mortgage gets pooled and securitised into a typical run-
of-the-mill subprime Residential Mortgage-Backed Security (RMBS).

Meanwhile, in the same town, Mark and Tammy LaRace get a $129,000 mortgage
from Option One. That loan is sold to Bank of America, which then sells it to Asset-
Backed Funding Corp. which then pools and assigns the loan to Wells Fargo, who is
trustee for ABFC 2005-OPTI — another RMBS.

Fast forward two years and both Ibanez and the LaRaces have stopped paying their
mortgages and are being foreclosed on by the trustees. Sale notices are published in
the Boston Globe, the properties go to auction and are subsequently bought by the
trustees US Bank and Wells Fargo in the summer and fall of 2007.

And then there’s the first court case

At some point in the foreclosure process, there’s doubt about whether the Boston
Globe advertisements (as opposed to say, a Springfield-based paper) satisfy
foreclosure notice requirements in the state of Massachusetts.

The two trustee banks go to the Massachusetts Land Court in the fall of 2008 to
debate this — when suddenly, Massachusetts Land Court Judge Keith C. Long orders
US Bank and Wells Fargo to prove they had the right to foreclose in the first place.

Here’s what happens next:

The Land Court then proceeded to find that (1) neither Appellant had a
valid assignment of mortgage at the time of publication of the notices or
at the time of the foreclosure sale, (21 the foreclosure notices failed to
identify the “holder” of the mortgage, and ( 3 ) the notices were deficient
under Mass. Gen. L. ch. 244, 5 14. [A592-93]. Put another way, the Land
Court held that Appellants lacked authority as assignees to conduct the
subject: foreclosures.

The judge promptly voids the foreclosure sales and dismisses the Land Court case.

A semi-technical explainer here
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US Bank and Wells promptly and unsurprisingly disputed the finding — which is the
stuff now going to the MA Supreme Court. It’s also where things get tricky.

One of the problems with the originate-to-distribute mortgage model so prevalent in
the years before the financial crisis is that it tends to complicate things. It generates
lots of paperwork, lots of bureacratic process and costs — while amplifying the cast
of characters involved. In just these two loans you have eight financial entities
involved and something like seven (supposed) changes of ownership before
foreclosure.

And in each part of the originate-to-distribute process you have to have the right
documents to demonstrate that the mortgage ‘note’ is properly transferred, and in
the correct order too. According to Judge Long, US Bank and Wells weren’t the
actual holders of the mortgage note when they auctioned off the Ibanez and LaRace
houses.

What’s more, in both cases, there’s a wider issue about something called
‘endorsement in blank.’ In both cases Option One ‘endorsed’ (transferred) the
mortgage note using something like “Pay to the order of _____, without recourse.”
It didn’t explicitly name who it was assigning the note to — something Judge Long
thought didn’t square with Massachusetts law. Or, in detail:

These blank mortgage assignments were never recorded and they were
not legally recordable. G.L. c. 183, § 6C (for a mortgage or assignment of
a mortgage to be recordable in Massachusetts, the mortgage or
assignment must “contain or have endorsed upon it the residence and
post office address of the mortgagee or assignee if said mortgagee or
assignee is a natural person, or a business address, mail address or post
office address of the mortgagee or assignee if the mortgagee or assignee
is not a natural person”).

If the mortgage notes were never properly transferred, then at the time of the 2007
foreclosures it was Option One that had the right to foreclose, not US Bank or Wells.

When securitisation standards meet real estate law

Anyway, the wider issue is that these ‘endorsements in blank’ are actually pretty
standard practice in mortgage securitisations. You can read a pretty detailed article
about them here. A Massachusetts Supreme Court Ruling upholding Judge Long’s
decision could make uncomfortable reading for quite a few securitisation players —
and the banks who might then be required to buyback improperly-assigned loans —
though there’s some debate as to whether it would have much impact outside of the
state.

Still though, we’ll be watching. And we guess many others will be too.

Court documents are available here.

Update: The banks lost. Some Friday headlines via Reuters:

15:42 07Jan11 RTRS-MASSACHUSETTS’ TOP COURT RULES AGAINST
US BANCORP <USB.N>, WELLS FARGO & CO <WFC.N> IN
FORECLOSURE-RELATED CASE — COURT RULING

15:43 07Jan11 RTRS-BANKS HAD SOUGHT DECLARATION THAT
THEY HELD TITLE TO PROPERTIES THEY HAD BOUGHT AT
FORECLOSURE SALES

15:44 07Jan11 RTRS-COURT SAYS THE BANKS FAILED TO SHOW
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THEY HELD THE UNDERLYING MORTGAGES AT TIME OF
FORECLOSURE

15:44 07Jan11 RTRS-COURT SAYS AS RESULT OF FAILURE TO HOLD
MORTGAGES, BANKS FAILED TO SHOW THEY ACQUIRED TITLE TO
PROPERTIES



BLOOMBERG — BANKS TO THE WALL: MASS SUPREME CT WILL
RULE ON SECURITIZATION
Posted on January 6, 2011 by Neil Garfield

NOTABLE QUOTES:

The fight between homeowners and banks before the Supreme Judicial Court in Boston turns on whether a
mortgage can be transferred without naming the recipient, a common securitization practice. Also at issue
is whether the right to a mortgage follows the promissory note it secures when the note is sold, as the
industry argues.

“This is the first time the securitization paradigm is squarely before a high court,” said Marie McDonnell, a
mortgage-fraud analyst in Orleans, Massachusetts, who wrote a friend-of-the-court brief in favor of
borrowers. The state court, under its practices, is likely to rule by next month.

There is “a surprising lack of consensus” as to “what method of transferring notes and mortgages is
actually supposed to be used in securitization and whether that method is legally sufficient,”

LLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLL

Editor’s Note: Bloomberg reports that Mass Court is poised to rule on the basic
issue of securitization. But the narrow issue they are set to rule upon is whether
you can transfer a mortgage without naming a recipient. So this does not cover all
the issues raised by securitization. But it is entirely possible that the Court may
comment on the other issues as well, and expand the narrow issue to a larger one.

The stakes are pretty high on this ruling. If the court determines that the pretender
lenders win, then real estate law will be changed forever unless they figure out a
way to narrow their decision just to this case ( see Ibanez).

The problem faced by the court is that if the pretender lenders get their way, the
point of recording, notice and certainty in the marketplace will be turned over on
its head. In order to purchase property, you would need to go outside the title
record and make inquiries as to the identity the real creditor, mortgagor, note
holder and get estoppel information for payoff from that party. If your information is
wrong you might have a satisfaction of mortgage from the wrong party and thus
the original mortgage would remain clouding title.

If the borrower wins, then virtually all foreclosures in the State of Massachusetts
will be reversed along with any subsequent transactions in which the property was
sold after an auction sale. In addition, the proposition advanced here on these
pages that “the pools are empty” would be corroborated. That would mean that the
investors bought nothing. The liability would arise from the investment banker
possibly replacing the liability of the homeowner. But there are several paths the
Court can take with regard to the obligation, even with an apparently favorable
ruling on the note and mortgage.

The investment banker would be left with a liability to investors and a potential
claim against the homeowner without any documentation showing that there was
any contractual relationship between the borrower and the investment banker.
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Thus the investment banker might have an action in equity for unjust enrichment
against the homeowner, but they would only have an unsecured obligation unless
they somehow obtained an equitable lien against the property.

The homeowner would be left with title to his or her property — with an
encumbrance of record based upon a note that was purportedly assigned. The
homeowner’s lawsuit for quiet title — directed at the record mortgagee — would
probably be sustained by the court because the mortgage originator in most cases
had no economic interest at the time of the transaction, the money having been
funded from a remote undisclosed source.

The servicer may or may not be left in position depending upon whether the court
limits its ruling to the mortgage or expands it to include the note or obligation.

In bankruptcy court, a ruling in favor of the borrower would mean that the debt is
dischargeable because it is unsecured.

The bottom line is that there are many issues and sub-issues that are going to be effected but
not necessarily decided by this one decision in Massachusetts.

LLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLLL

Foreclosures May Be Undone by Massachusetts Ruling on Mortgage
Transfers
By Thom Weidlich – Jan 6, 2011

Massachusetts’s highest court is poised to rule on whether foreclosures in the state should be undone because securitization-
industry practices violate real- estate law governing how mortgages may be transferred.

The fight between homeowners and banks before the Supreme Judicial Court in Boston turns on whether a
mortgage can be transferred without naming the recipient, a common securitization practice. Also at issue
is whether the right to a mortgage follows the promissory note it secures when the note is sold, as the
industry argues.

A victory for the homeowners may invalidate some foreclosures and force loan originators to buy back mortgages wrongly
transferred into loan pools. Such a ruling may also be cited in other state courts handling litigation related to the foreclosure crisis.

“This is the first time the securitization paradigm is squarely before a high court,” said Marie McDonnell, a
mortgage-fraud analyst in Orleans, Massachusetts, who wrote a friend-of-the-court brief in favor of
borrowers. The state court, under its practices, is likely to rule by next month.

Claims of wrongdoing by banks and loan servicers triggered a 50-state investigation last year into whether hundreds of thousands
of foreclosures were properly documented as the housing market collapsed. The probe came after JPMorgan Chase & Co. and Ally
Financial Inc. said they would stop repossessions in 23 states where courts supervise home seizures and Bank of America Corp.
froze U.S. foreclosures. Massachusetts is one of 27 states where court supervision of foreclosures generally isn’t required.

Took Their Homes

The Massachusetts homeowners argued that the banks that took their homes didn’t follow their own rules for transferring
mortgages into mortgage-backed trusts that issued bonds. The banks and the mortgage-bundling industry counter that the
securitization documents themselves assign the mortgages.

If loans weren’t transferred properly, the banks that sponsored such trusts may have to repurchase them, Adam J. Levitin, an
associate professor at Georgetown University Law Center in Washington, said in prepared testimony in the U.S. House of
Representatives in November.

If the problem is widespread enough, it may cost the banks trillions of dollars and make them insolvent, Levitin said.

There is “a surprising lack of consensus” as to “what method of transferring notes and mortgages is
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actually supposed to be used in securitization and whether that method is legally sufficient,” he said.

Persuasive Ruling

While real-estate law varies by state, litigants may point to decisions from other jurisdictions as being persuasive.

“It ties into a theme nationally,” said Professor Kurt Eggert of the Chapman University School of Law in Orange, California. “The
broader theme is the argument that efficiency of transfer is more important than real-property law.”

The Massachusetts cases started in 2005 when Rose Mortgage Inc. lent Antonio Ibanez $103,500 and Option One Mortgage Corp.
lent Mark and Tammy LaRace $129,000, according to court papers. Ibanez and the LaRaces stopped paying on their adjustable-
rate subprime mortgage loans and were foreclosed on in 2007.

By that time, US Bancorp and Wells Fargo & Co. said they controlled the loans, which had been subsumed in mortgage-backed
trusts. The banks bought the homes in foreclosure auctions in July 2007.

‘Substantial Discount’

They were the only bidders, buying “at a substantial discount” from the appraised values and “wiping out all of the defendants’
equity,” according to a lower-court ruling.

The banks had initially filed the state-court lawsuits to obtain judicial approval of the use of the Boston Globe to announce auctions
in Springfield, Massachusetts.

Massachusetts Land Court Judge Keith C. Long in Boston ordered the banks to prove they had the right to foreclose in the first
place.

In March 2009, he ruled they didn’t. Published notices listed U.S. Bancorp unit U.S. Bank and Wells Fargo as the foreclosing
parties when they weren’t the actual mortgage holders at the time of the 2007 auction, a violation of state law, the judge said.

The Ibanez mortgage had been transferred to U.S. Bancorp 14 months after the auction, and the LaRace mortgage was transferred
to Wells Fargo 10 months after, the judge said.

Long voided the two foreclosures, saying U.S. Bancorp and Wells Fargo didn’t own the mortgages.

‘Standard Practice’

“It was not only common, it was the standard practice” to foreclose before doing the mortgage transfer, said Richard D. Vetstein, a
real estate lawyer in Framingham, Massachusetts, who isn’t involved in the case. “Judge Long kind of changed the rules in the
middle of the game.”

In October 2009, Long denied the banks’ request to change his decision because of new evidence purportedly showing that the
mortgages were effectively transferred to their control by the documents establishing the mortgage-backed trusts.

The judge found that even if the documents could assign the mortgages, fatal missteps occurred in transferring them to the loan
pool. Long said it was important to address the new facts and arguments “since they are alleged to be common to many securitized
loans.”

Rose Mortgage, the original lender to Ibanez, endorsed the promissory note and assigned the mortgage to Option One Mortgage,
which was also the LaRace couple’s original lender.

Option One endorsed both notes and assigned both mortgages “in blank,” meaning no assignee was identified. The loan passed
eventually into the trusts overseen by U.S. Bank and Wells Fargo.

Mortgage Assignment

Long said the banks couldn’t foreclose without a mortgage assignment that could be recorded in a local land office. The
assignments they had didn’t pass muster, he said, because they didn’t name the assignee.

“These blank mortgage assignments were never recorded and they were not legally recordable,” he said.

At the time of the foreclosures, Option One, not U.S. Bank and Wells Fargo, held the mortgages because the blank assignments
“transferred nothing,” according to Long. Option One was then owned by H&R Block Inc. and is now owned by American Home
Mortgage.
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Stephen F.J. Ornstein, a Washington partner of the Chicago- based law firm SNR Denton LLP, said there’s nothing wrong with
making blank mortgage assignments.

‘Quite Common’

“It’s quite common,” said Ornstein, who has co-written an article on mortgage loan transfers to securitization trusts. “The fact that
the mortgages were assigned in blank doesn’t invalidate the foreclosures. The trial-court judge was terribly misguided there.”

The judge also rejected the banks’ contention that having the note, the blank mortgage assignment and a contractual right to obtain
the mortgage gave them the “indicia of ownership” of the mortgage.

“Even a valid transfer of the note does not automatically transfer the mortgage,” Long wrote. In this case, U.S. Bank and Wells
Fargo owned the notes while Option One owned the mortgages, he said. The banks’ title-defect problem “is entirely of their own
making as a result of their own failure to comply with the statute and the directions in their own securitization documents,” Long
wrote.

The American Securitization Forum, an industry lobbying group, said in a Nov. 16 white paper that Long “cast doubt on the
‘mortgage-follows-the-note’ rule.”

The Supreme Judicial Court heard the banks’ appeals of Long’s rulings on Oct. 7. They argued that the documents they received
that bundled the loans into pools legally transferred them the mortgages.

‘New Business Model’

“The record in this case reflects how mortgage lending changed in recent years and how the industry failed to ensure that its new
business model conformed to state law,” Massachusetts Attorney General Martha Coakley wrote in a brief supporting the
borrowers.

Teri Charest, a spokeswoman for Minneapolis-based US Bancorp, the fifth-largest U.S. bank by deposits, referred questions to
American Home Mortgage Servicing Inc., the servicer of the mortgages. Philippa Brown, a spokeswoman for Coppell, Texas-based
American Home Mortgage, said in an e-mail that agreements to pool mortgages that formed the basis for issuing bonds were
sufficient to make transfers effective.

The agreements “assigned and transferred the borrowers’ mortgages and notes to the two securitization trustees at issue,” giving
them the authority to foreclose, Brown said.

Appeal Brief

Jason Menke, a spokesman for San Francisco-based Wells Fargo, the fourth-largest U.S. lender by assets, said American Home
Mortgage filed the appeal brief on the trusts’ behalf.

The banks, acting as trustees on behalf of the owners of debt issued based on bundled home loans, argued in their brief that
borrowers can’t challenge their compliance with securitization agreements because they aren’t parties to them.

The Securities Industry and Financial Markets Association, Wall Street’s largest lobbying group, said in a statement Oct. 20 that
customary securitization methods, which it described in terms similar to the Ibanez and LaRace assignments, “are sound and in
accordance with generally applicable legal principles.”

Katrina Cavalli, a spokeswoman for the organization, declined to comment.

The banks said that if the Supreme Judicial Court upholds Long, the ruling should apply only to future foreclosures. Some people
who bought from other homeowners — possibly as long as 15 years ago — would lose their property because of the bad chain of
title, the Real Estate Bar Association for Massachusetts said in a brief to the high court.

Wreaked Havoc

Vetstein, the Framingham lawyer, said Long’s rulings have wreaked havoc, putting hundreds or thousands of Massachusetts
foreclosures in limbo.

The home-loan-bundling industry bears the responsibility and should bear the cost of such title disputes, Coakley, the state
attorney general, told the state high court.

“Having profited greatly from practices regarding the assignment and securitization of mortgages not grounded in the law, it is
reasonable for them to bear the cost of failing to ensure that such practices conformed to Massachusetts law,” she wrote.
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Glenn F. Russell Jr., a lawyer in Fall River, Massachusetts, who represented the LaRaces before the state high court, said the
mortgages were illegally transferred because the banks and servicers were interested in maximizing their business volume.

“The most insidious part of this is, it’s the roof over someone’s head you were playing around with,” said Russell, who added: “And
then they said, ‘Who’s going to challenge us?’”

The case is U.S. Bank v. Ibanez, 10694, Supreme Judicial Court of Massachusetts (Boston). The lower-court cases are U.S. Bank
National Association v. Ibanez, 08-Misc-384283, and Wells Fargo Bank NA v. LaRace, 08-Misc-386755, Commonwealth of
Massachusetts, Trial Court, Land Court Department (Boston).

To contact the reporter on this story: Thom Weidlich in Brooklyn, New York, federal court at tweidlich@bloomberg.net. 
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Thursday, January 6, 2011

Pending Massachusetts Supreme Court Ruling May Invalidate Securitization
Mortgage Transfers

Bloomberg has a bombshell today, that a case before the Massachusetts Supreme Court may invalidate
certain types of mortgage transfers, a central process in mortgage securitizations. A ruling for the plaintiffs
would render some past foreclosures invalid, raising the possibility that the borrowers could sue for
damages. It would also have far reaching implications, since it would also be a significant setback to the
argument made by the American Securitization Forum and the major securitization law firms who have
issued opinion letters in support of securitization industry procedures.

One procedure under question is so-called “endorsement in blank”. Recall that what we call a mortgage
consists of two parts: the promissory note (the borrower IOU) and the lien (confusingly called the mortgage
or in some states, a deed of trust). The note is a negotiable instrument, which means, just like a check, it is
payable only to the party in whose name it is made out, or it can be endorsed in blank (think of when you
sign the back of a check but don’t deposit it, in theory anyone can then make it payable to themselves).

The securitization agreements called for the notes to go through a specific number of parties, usually at
least two between the originator and its final home, a trust. They required the note have a specific chain of
endorsements (as in in theory each party could still endorse in blank, meaning not sign it over specifically
to the next required party, as long as each party in the chain did sign it in blank and it bore evidence of
indeed having passed through all the required parties). It appears Massachusetts may have problems with
the endorsement in blank process, which was allegedly pervasive (indirect evidence comes from the ASF’s
efforts to defend the practice).

From Bloomberg:

Massachusetts’s highest court is poised to rule on whether foreclosures in the state should be
undone because securitization-industry practices violate real- estate law governing how
mortgages may be transferred.

The fight between homeowners and banks before the Supreme Judicial Court in Boston turns on
whether a mortgage can be transferred without naming the recipient, a common securitization
practice. Also at issue is whether the right to a mortgage follows the promissory note it secures
when the note is sold, as the industry argues…

“This is the first time the securitization paradigm is squarely before a high court,” said Marie
McDonnell, a mortgage-fraud analyst in Orleans, Massachusetts, who wrote a friend-of-the-court
brief in favor of borrowers. The state court, under its practices, is likely to rule by next month…

If loans weren’t transferred properly, the banks that sponsored such trusts may have to
repurchase them, Adam J. Levitin, an associate professor at Georgetown University Law Center
in Washington, said in prepared testimony in the U.S. House of Representatives in November.

If the problem is widespread enough, it may cost the banks trillions of dollars and make them
insolvent, Levitin said.

There is “a surprising lack of consensus” as to “what method of transferring notes and
mortgages is actually supposed to be used in securitization and whether that method is legally
sufficient,” he said.

The case in question is referred to as Ibanez. The local court ruled against the banks trying to foreclose on
a house because the note was transferred after the servicer initiated foreclosure proceedings, a clear no-no
(provided the judge is awake and not reflexively pro-bank). The plaintiffs then tried arguing that the
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governing agreement, the pooling and servicing agreement, effectuated the transfer (we’ve called this the
“intent works” claim, which actually is a valid notion in other areas, but looks to be quite a stretch here
given the very specific stipulations of the PSA and the fact that enforcement of a mortgage requires in most
states that the party be a “holder”, meaning have possession of the instrument, in this case the borrower
note, and be the legally proper party to have it, which means that it be signed over to that party OR be
endorsed in blank). The lower court judge nixed that notion too because the assignment of the mortgage
(the lien) had not been recorded in the local jurisdiction, nor had the mortgage assignment named a
specific assignee (in other words, the assignment was also in blank).

Even though state law, both statutory and case law, varies to some degree on these matters, state supreme
courts have also cited rulings of other state courts in decisions against MERS when it has tried foreclosing
in its own name (the party foreclosing should be the note holder, which MERS acknowledges that it is not).
So a Mass. decision would potentially influence rulings in other states.

The stakes are very high for the securitization industry in this case. Stay tuned.



U.S. Bank v. Ibanez: More fun with foreclosures

by CalculatedRisk on 10/18/2009 04:34:00 PM

CR Note: This is a guest post from albrt.

Another interesting foreclosure decision came down this week – U.S. Bank v. Ibanez by Massachusetts Land Court Judge Keith
Long. The case is about securitized subprime mortgages that were foreclosed in mid 2007. The originating banks had assigned the
notes and mortgages “in blank,” and the documents were then given to a custodian who kept them safely filed away while the
securitization machine went to work. The mortgages were assigned to pools, and the pool trustees eventually sought to foreclose
on these particular mortgages.

The pool trustees used a non-judicial process called a “power of sale.” In states that allow non-judicial foreclosures, banks can
legally take back a house and sell it with little or no oversight if they follow the steps of the statute carefully. The Massachusetts
statute required the banks to give notice of who held the mortgage. The pool trustees in Ibanez named the wrong party on the
notices because they had not updated the assignment stamps on the documents at the time they advertised the sale.

The pool trustees were not able to get title insurance for the properties after the sales, so they filed complaints with the land court
asking to have their titles validated. Judge Long held that the foreclosure sales were void. The pool trustees asked the court to
reconsider, and filed a lot of paperwork explaining the securitization process. Judge Long held that the foreclosure sales were still
void, and also made some interesting comments along the way about the representations in the securitization documents.

Ibanez is a trial court decision, but it is apparently expected to have significant influence in Massachusetts because of the special
nature of the court. The Massachusetts Land Court has the job of examining titles and conclusively certifying who owns land. This
is different from most states, where private parties record title documents with a local official, but the local official usually has very
limited power to decide whether the document is any good. In most states, courts will look at the records and quiet title as between
the parties who are in court, but the courts will not necessarily preclude another party from coming in later and challenging the title
on a different basis. I don’t practice in Massachusetts, but I would expect that because the Massachusetts Land Court is
specialized and its judgments are conclusive, the judges probably try not to differ too much in their interpretation of the law. I would
expect the basic points of Judge Long’s decision in Ibanez to be followed by other land court judges unless the case is overturned
on appeal.

Please note that Judge Long invalidated the foreclosures, not the mortgages. In all likelihood, the holders of the mortgages will be
able to go back and foreclose eventually, but they will spend some additional time and money doing it. This gentleman has been
following the case and has provided some local commentary, and has also graciously posted a copy of the Ibanez decision .

There were a few points in the case that I thought were worth discussing further:

Non-judicial foreclosure. The foreclosure in this case was done using an abbreviated process without much oversight from a
judge. The Massachusetts statute on powers of sale allows the bank to enter the property, publish notices, and then sell the
property on a specified date at least thirty days later. If the bank is not able to use the accelerated process, it takes three years for
the bank to get clear title in Massachusetts. Any time during the three year period the former borrower has a right of redemption,
which means the borrower can come back, pay the bank whatever is due on the mortgage, and get the property back.

More than half the states have accelerated foreclosure processes that have little or no involvement by the court, including states
that allow “deeds of trust” instead of mortgages. Banks generally like non-judicial foreclosures because they are faster and cheaper.
But if the bank screws up a non-judicial foreclosure, the sale may be invalid and the bank may be liable for problems caused by
the invalid sale. Many states allow either judicial or non-judicial foreclosures. If there is something wrong with the transaction, for
example questionable assignments as in the Ibanez case, the bank may want to consider a judicial foreclosure. If there is a judge
handling the case, the judge will usually have the power to consider evidence and decide whether the foreclosing bank really is
the owner of the mortgage. Once the judge decides who owns the mortgage, the foreclosure should be able to go forward.
Situations where the mortgage completely disappears and the borrower gets to keep the house without paying should be rare.

On the other hand, this gentleman has an interesting if somewhat speculative point:

The true holder of the Note was insured by AIG so they are covered. AIG and the banks were bailed out by
taxpayers. So, unless the American tax payer can produce a “blue-ink” original Note, no one has standing to
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foreclose.

The process of figuring out whether an insurance company should be able to collect from somebody else after the insurance
company pays a claim is called “subrogation.” When the word subrogation appears in a legal pleading, well, let’s just say it tends to
complicate the case a little bit. It seems to me this gives the average borrower something to talk about when explaining to a judge
why he or she wants to see the original note. I have not seen a case where a borrower could show that the holder of the note had
been bailed out by AIG or the taxpayers, but it must have happened. In fact, I would say it seems to have happened a lot.

Representations and warranties. Judge Long mentioned several times that he was shocked to discover the security offering
documents represented to investors that the mortgages had been validly assigned, when in fact the mortgages had not been validly
assigned. There is a lot of law here, but Judge Long’s discussion is pretty clear on most points so I won’t try to rehash it. This
certainly gives us something to think about when we are wondering why the Fed and the Treasury and all the other wholly-owned
subsidiaries of Goldman Sachs are so motivated to overpay for mortgage securities. If the government ends up buying all the
bonds at some large fraction of face value, then the government is probably the only party that can sue the securitizers for making
misrepresentations like this.

MERS. This case also demonstrates that recorded title documents can get plenty screwed up without any help from a third party
like MERS. As Tanta explained, banks have been using third-party custodians to hold original documents for a long time, and
the proper assignments didn’t always get made in a timely fashion. In fact, Judge Long seemed to suggest in two footnotes that the
banks would have had an easier time in this case if they had used MERS.

Title Insurance. The Ibanez banks brought these cases because they couldn’t get title insurance. For anyone who wants to
avoid complications like this, title insurance is the key. Title insurance doesn’t guarantee that you’ll never have any problems – like
any insurance company, sometimes title insurers will deny claims and leave you hanging. But for the most part it is the title
insurer’s job to figure out if there are problems with your title, and then provide insurance to cover your legal expenses and your
losses if any problems come up. The way you get title insurance is different in different states, but the policies are generally
standardized in something called “ALTA” format. ALTA stands for “American Land Title Association.”

If you want to buy a house from a bank and the title insurance company thinks the foreclosure sale was no good, the title company
most likely won’t insure the title at all. You should not buy a property that a title company won’t insure unless you can afford a
good lawyer and are looking for adventure.

It is also possible that the title company will insure the title subject to “Exceptions.” When you get a title policy commitment before
the sale, Schedule A will show your proposed coverage, Schedule B will show the Exceptions, and there will also be a list of
“Requirements” that need to be completed before the title company will actually issue the policy. Requirements that aren’t
completed before closing will generally migrate over to the Exceptions page.

It is very important to understand the Exceptions in you title policy. Sometimes, after careful consideration, you can decide to
disregard the Exceptions. For example, my title policy has an Exception for water rights. I live in the city and have city water, so I
am not going to spend a lot of time worrying about whether I have a right to drill a well. Maybe I will regret my decision in the Hard
Times ahead, but basic plumbing is not one of the technologies I expect to disappear in the Hard Times, so I’m willing to take my
chances. The title company also made an Exception for the racial covenants that were placed on my neighborhood in the 1920s.
The U.S. Supreme Court has decided those are clearly not enforceable, and the title company doesn’t want to pay for anyone to try
to relitigate either side of that question.

If a title company were trying to offer you a policy without covering a bad foreclosure, the exception might look something like this:

Any loss, claim or damage by virtue of the failure of the public records to disclose an assignment of interest from the
instrument recorded in Book 107 of Deeds, page 49 to the instrument recorded in Book 109 of Deeds, page 377.

This is hard to understand out of context because it is basically a big nominal phrase without a real subject or a verb or an object.
The subject and the verb and the object are “We will not provide coverage for __________.” If there are any Exceptions in your
title policy that you don’t completely understand, you should probably consult a lawyer.

There is plenty more to talk about, but this is already almost as long as the MERS post, so I’ll stop here. Ibanez appeared several
times in the comments this week, but CR was the first person I heard about it from so no hat tips, except to Tanta for having all
this figured out a few years ago.

CR Note: This is a guest post from albrt. 
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Ibanez Foreclosure Case Oral Argument Recap
by Rich Vetstein on October 7, 2010 · 

 

I just finished watching the oral argument web-cast in the U.S. Bank v. Ibanez controversial foreclosure case before the
Massachusetts Supreme Judicial Court. It was a bit anti-climatic, with the judges and attorneys spending an
inordinate                amount of time discussing the complex, mortgage securitization documents and process.

Here’s a recap of what caught my eye:

The justices had many questions about the Wells Fargo/Option One mortgage pooling and servicing agreement, private
placement memo, and other mortgage securitization documents. If you’ve read the great book, The Big Short by
Michael Lewis, you know how complex these agreements are. Some of the justices clearly weren’t following the complex
securitization process and agreements. Justice Ganz characterized the securitization documents as “extraordinarily sloppy.” I
wonder what Goldman Sachs and Lehman Brother’s $1,000/hour corporate attorneys would think of that comment.

The justices were searching for a document in the record evidencing that Option One Mortgage was holder of mortgage that
was foreclosed, as the problem in this case was that Option One had an assignment executed “in blank.” That is, without
the identity of a new lender who was purchasing the mortgage on the secondary market. They were really struggling with
the problems in the documentation filed with the registry of deeds in this case, which was endemic as thousand of
securitized mortgages were being foreclosed.

The attorney for the lenders spent most of his time attempting to explain the securitization process to the justices. I think that
took away some of the impact of the public policy arguments he was expected to make.

Chief Justice Marshall referenced the friend of the court brief filed by the Real Estate Bar Association (REBA), asking an
attorney for the foreclosed homeowner whether “the sky will fall if the Land Court’s ruling is upheld”? (Answer was n0).
Likewise, Justice Ganz asked what are we to do about the seemingly innocent folks who bought these foreclosed homes
unaware that the titles were defective. Justice Ganz and Marshall agreed that these purchasers could be “bona fide good
faith purchasers” which under the law means they could be immune from claims challenging their title. That’s an
encouraging line of reasoning for many people waiting on the outcome of this case.

There was also a discussion about changing the current common law which does not require recording of mortgage
assignments, to require it. Justice Marshall asked how many states required recording of mortgage assignments, giving a
hint of where’s she thinking on this.

Lastly, Justice Cordy, the former big firm attorney, was clearly on the side of the lenders, even going so far as to ask
whether Mr. Ibanez waive his challenge to the foreclosure by not challenging it in lower court.

As with any appeal, the Court takes several months to decide the case and render a formal written opinion. But here’s how I think
this could play out. The majority of justices were deeply troubled by the “extraordinarily sloppy” paperwork surrounding the
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securitized mortgage documents and assignments which is the root problem here. My guess is they probably think Land Court
Judge Long is right about the lender’s compliance with the foreclosure laws. They also likely think that in the current foreclosure
mess, the chain of ownership of these loans should be more transparent to the consumer and those searching titles. However, the
justices don’t want to hurt thousands of innocent homeowners who bought properties out of foreclosure and fixed them up, etc.
Chief Justice Marshal and Justice Ganz were clearly concerned about this, and their opinions typically carry substantial weight. So,
to play this down the middle, the court could uphold Judge Long’s ruling, holding that all mortgage assignments must be recorded
from now on. But the court would not make the ruling retroactive as is usual, so the innocent homeowners won’t be saddled with
defective titles.

There are many folks waiting out this important decision, including several of my clients. I hope the SJC will strike the right
balance.
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The Ibanez decision and the foreclosure business 

        By: Warren A. Kirshenbaum, Esq. 

October 19, 2009 

 

Last week, in a Massachusetts Land Court decision, Judge Long issued a 

Memorandum and Order denying the motions to vacate the previous judgments that he 

had entered in the consolidated cases of U.S. Bank National Association v. Ibanez and 

Wells Fargo Bank v. Larace (both referred to hereinafter as the “Ibanez” decision).  

Effectively, Judge Long thereby reaffirmed his earlier decision in Ibanez, 

which invalidated the foreclosure sales because the foreclosing entities were not the 

mortgage holders “at the time” of the foreclosure, nor did they have a valid assignment 

of the mortgage pursuant to Massachusetts law.  Judge Long rejected the banking 

industry’s arguments in favor of a strict construction of the requirements that need to be 

followed by a foreclosing party under M.G.L. c. 244 Section 14 (hereinafter referred to as 

the “Massachusetts Foreclosure Procedure Act”).  The banking industry had argued that 

(1) “post-sale mortgage assignments to the successful bidder, even if backdated should 

suffice”, (2) that the foreclosing entities should be “statutorily deemed to be the “present 

holder” of the mortgage” because they possessed the note, a blank mortgage assignment, 

and a series of off-record assignments by which they were entitled to a mortgage 

assignment in recordable form”, and (3) that the foreclosures initiated by the foreclosing 

entities were “valid because they were done at the direction of the actual mortgage 

holder.” 

To understand the industry ramifications the Ibanez decision may have, a 

detailed look at the facts and issues of the case is necessary.   

Although there were several issues under consideration in Ibanez, the primary 

and most important issue was whether the foreclosing entities had “the right . . . to 

foreclose the subject mortgage in light of the fact that the assignment of the foreclosed 

mortgage . . . was not executed or recorded until after the exercise of the power of 

sale.” 

It had become common in the mortgage industry, that in order to create the 

volume in the money supply that the market was demanding, mortgage loans were sold 
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into a trust, packaged into pools based upon their credit quality, and then syndicated to 

qualified investors in a private or public offering underwritten by Wall Street banks.  

This is precisely the situation that occurred in Ibanez.   

Specifically, a home buyer needing financing would take out a loan from a bank.  

Once the loan closed and funded, the lending bank, needing to free up as much of its 

capital as possible to make more loans, would sell the loan to an “Originator.”  This 

Originator, who would often also act as the servicer of the loan, would then sell the loan 

to a large Wall Street Bank, such as a Lehman Brothers (the “Investment Bank”), and in 

doing so would endorse the note in blank, making it payable to bearer, and would 

execute an assignment of the mortgage in blank, which, while possibly acceptable in 

other states, is not legally sufficient, and does not create a recordable assignment in 

Massachusetts. 

   Interestingly, the syndication documents themselves expressly stated that the 

assignment needed to be “in recordable form” in the jurisdiction in which the property is 

located.  

The syndication process would then roll on, with the Investment Bank selling the 

loan to a Depositor, which was typically one of their subsidiaries.  The Depositor would 

in turn sell the loan into a Trust, managed by a Trustee, who was usually a different 

financial institution.  The documents in the Trust would all be held by a Custodian, often 

a different entity altogether.  All these entities along the way were earning fees based 

upon these purchases and/or assignments.  

The Trust would then group all the loans it purchased into a pool and would issue 

certificates, which were purchased by the Investment Bank itself.  The Investment Bank 

would then sell the certificates to qualified investors in a private or public offering.  

Therefore, at various points in the syndication process, the mortgages were sold 

and assigned to as many as 4 or 5 different entities, and each time, although the 

syndication documents themselves required each mortgage to be assigned 

in recordable form, these assignments were not completed, were not recorded, and 

were not in the correct form to be recorded in Massachusetts.  
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The resulting fact was that, when an underlying mortgage went into default and a 

foreclosure action was initiated, it was done so in the name of the Trust, or the Trustee 

acting on behalf of the Trust, whereas, according to the Registry, the actual mortgage 

itself was still owned by the Originator.  

Correspondingly, the requirements of the Massachusetts Foreclosure Procedure 

Act that the foreclosing entity was required to complete, were therefore, completed by a 

party that did not actually own the mortgage in the legal sense at the time that it was 

foreclosing on the mortgage.  

Only after the foreclosure had taken place, in fact, sometimes up to a year after 

the foreclosure had taken place were these assignments correctly drafted, signed by the 

necessary parties and recorded (a procedure referred to as “backdating”) when in 

fact the law requires that these procedures be completed at the time of the foreclosure. 

 The only exception that could cure such assignments would be where the 

lender would assign the mortgages it was selling to an agent on behalf of the mortgage 

holder, such as the Mortgage Electronic Registration Service (”MERS”), rather than to 

the Originator itself.  In the Ibanez case, however, this was not the case, so this 

exception was not applicable. 

The right to foreclose on a mortgage is contained in the “statutory power of sale” 

provision.  

In Massachusetts, the power of sale can only be invoked by the mortgage holder 

or an assignee of the mortgage holder.  To assign a mortgage in Massachusetts, the 

assignment must identify the assignee and the assignor, and the Massachusetts 

Foreclosure Procedure Act requires that the foreclosing entity must hold the mortgage 

or a valid assignment in “recordable form” at the time of the foreclosure.  

During the syndication process, these assignments were not properly made, and 

the mortgages were foreclosed upon by a party that did not have a valid assignment at 

the time of the foreclosure.  

Therefore, the Massachusetts foreclosure procedures were not followed 

correctly.  In fact, the foreclosure notices identified the wrong party as the owner of the 

mortgage.  Based on these procedural violations, Judge Long invalidated the 

foreclosures.   
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The banking industry claimed in its motions to reverse the Court’s decision, that 

these procedural violations were mere technicalities, but evidently, Judge Long does not 

agree with that contention.  

The Court’s position was that in a foreclosure, because you are dealing with 

people’s homes, their equity in those homes, and the possibility of the former 

homeowner being liable for a deficiency judgment to the lender in addition to losing 

their home, strict construction of the foreclosure procedures was warranted.  

In fact, the suggestion the Court seems to be making is that, because lenders will 

foreclose on a person’s home relying only upon the four corners of the documents signed 

by the borrowers and those documents alone, without consideration of exigent 

circumstances, and, as lenders are notoriously reluctant to modify the terms of the 

mortgages they hold, they cannot ask the Court to look the other way and allow them to 

complete a procedure that neither complies with the laws of the Commonwealth, 

nor their own documentation.  

It was also not lost on the Court that the banking industry itself brought these 

actions to obtain a declaratory judgment of the interpretation of the law.  They framed 

the issue themselves in their court filings, and then, when they didn’t like the decision 

cried foul.  

It is actually very ironic that lenders asked a Court to approve the foreclosures at 

issue based upon an incomplete set of documents mandated by their own syndication 

documents; documents that breached their own covenants by failing to secure a 

valid assignment in recordable form at each step in the securitization process, and 

which thereby were in non-compliance with the Massachusetts foreclosure procedure, 

by making an argument that these were technical violations.  It’s almost a perverted 

version of the too-big-to-fail argument.  Analogizing that argument to Main Street, it is 

hard to envision a homeowner, down on his luck, and in default of his mortgage, 

successfully arguing that a Court should keep him in his house by ignoring the 

mandated terms of the mortgage document by which the lender seeks to use to foreclose 

on his property.  
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Judge Long, in my opinion, quite correctly states that what the banking industry 

wants and needs, is a change in the law, which is something that the Legislature 

needs to take up, and not the Massachusetts Land Court.   

So, the banking industry messed up, and its legal arguments were trashed, but 

what does that mean for the Massachusetts mortgage market: 

The ramifications of the Ibanez decision in Massachusetts means that any other 

foreclosures on syndicated mortgages like the Ibanez mortgage, other than those that 

could claim the MERS exception, could be invalidated.  Moreover, people who have 

already purchased homes through the foreclosure process may not have clear title to 

their properties.  This could cause a chilling effect on both institutions needing to 

foreclose on a mortgage, as well as on purchasers, or potential purchasers of a property 

through a foreclosure auction, as well as on the ability or desire of title insurance 

companies to deal with this “break” in the chain of title, and issue a title insurance policy 

to a buyer and their lender.  

The Legislature or the State’s highest court will have to clarify the issue, but until 

then, short sales and modifications, rather than foreclosing, may become more palatable 

to banks, and foreclosure purchases may become lengthier due to the title uncertainties 

raised by the Ibanez decision.  Inevitably, buyers, even though faced with increased legal 

fees and title costs, may be able to get better deals from banks wanting to offload their 

distressed properties.  On the flip side, as banks still need to fund these purchases, 

and if they tighten their underwriting standards, as happened with investor purchases 

(vs. owner-occupied properties), institutional buyers like Distressed Asset Funds, rather 

than individual purchasers may become bigger buyers of distressed properties. 

 

Warren Kirshenbaum is a Needham attorney whose practice focuses on various aspects of real estate 

law, including residential and commercial purchases and sales, distressed asset investments, funds and 

private offerings, and tax credit work.  He can be reached at Orsi Arone Rothenberg LLP, 160 Gould 

Street, Suite 320, Needham, MA 02494; wkirshenbaum@oarlawyers.com or 781-239-8900. 
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STATEMENT OF J:NTEREST OF THE AMJ:CUS CURJ:AE 

The Amicus Curiae submitting this brief is The 

Real Estate Bar Association for Massachusetts, Inc. 

("REBA"), formerly known as the Massachusetts 

Conveyancers Association. REBA is the largest 

specialty bar in the Commonwealth, a non-profit 

corporation that has been in existence for over 100 

years. It has approximately 2,500 members practicing 

in cities and towns throughout the Commonwealth. 

Through its meetings, educational programs, 

publications and committees, REBA members keep current 

with developments in the field of real estate law and 

practice and share in the effort to improve that 

practice. REBA works toward the improvement of real 

estate law and practice through educational programs. 

REBA also promulgates title standards, practice 

standards, ethical standards and real estate forms, 

providing authoritative guidance to its members and 

the real estate bar generally as to the application of 

statutes, cases and established legal principles to a 

wide variety of circumstances practitioners face in 

evaluating titles and handling real estate 

transactions. 



This Amicus Brief is submitted by REBA on behalf 

of its members and the real estate bar generally, and 

on behalf of their clients, Massachusetts homeowners 

whose interests are also at stake here because of the 

unexpected and far-reaching implications of certain 

aspects of the decision rendered by the Land Court in 

the consolidated cases of U. S. Bank National 

Association, as trustee v. Ibanez, L. C. Misc. Case 

384283 (KCL) , LaSalle Bank, National Association. as 

trustee v. Rosario, L. C. Misc. Case 386018 (KCL) , and 

Wells Fargo Bank, N.A .. as trustee. v. Larace, L.C. 

Misc. 386755 (KCL) (collectively, hereinafter "Ibanez" 

except where the context requires reference to the 

individual case). 

INTRODUCTION 

REBA acknowledges the significant social and 

economic factors that are in play in these cases. The 

current economic conditions and waves of foreclosures 

that have resulted in substantial part from the so

called "predatory lending" of the secondary mortgage 

market are clearly factors in the amount of comment 

and interest these cases have generated. These issues 

have been well raised by the Defendant-Appellees and 

other amici. REBA suggests however that the 

legitimate desire to make the secondary mortgage 

market lenders financially responsible for their past 
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practices may result in an unintended harm to an 

entire class of persons who have relied in good faith 

on a perception of the status of the law for a period 

of time that predates the recent excesses of the 

secondary mortgage market. 

As we have already seen in a case decided by 

Judge Long in the matter of Bevilacqua v. Rodriguez, 

2010 WL 3351481, there is a group of property owners 

who will no longer have title to the homes in which 

they live if these decisions are upheld and the 

rulings are not made prospective. REBA submits to the 

Court that many in this class of persons will have no 

adequate remedy. Even if money damages were 

available, certainly money damages cannot adequately 

recompense someone who will potentially be displaced 

from their home. Judge Long suggests that the 

Bevilacquas and others similarly situated may have a 

cause of action against the lender that improperly 

foreclosed the property and conveyed title to them, 

but that is a remedy that could well be illusory. 

First these affected persons must be able to find 

attorneys who are wiling to take on the cases on their 

behalf, they must be able to pay for the expenses of 

litigation, and they must be able to wait for what 
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could easily be several years to obtain a judgment 

against the lender. Many secondary mortgage market 

lenders have filed for protection in the Bankruptcy 

courts or simply no longer exist. If an award of 

money damages is the only remedy available to this 

class of persons, it may be no remedy at all for many 

if not most. 

Judge Long's decision in Bevilacqua, foreshadowed 

in the cases presently before the Court, suggests that 

the foreclosures were nullities, and therefor, 

arguably the mortgages could again be foreclosed. 

Assuming lenders could be found to conduct the re

foreclosures, and that they were willing to do so 

again, possibly subjecting themselves to additional 

liability, there can be no assurance that these 

persons will be able to reacquire their homes. They 

may not be the successful bidders at new auction 

sales, or they may no longer qualify for financing to 

reacquire their homes. 

A remedy for those persons who may have acquired 

a home with a title that is based upon a foreclosure 

conducted not in the recent period of economic 

downturn but as much as fifteen or more years ago will 

be even more remote and illusory. If that foreclosure 
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was tainted by an assignment with issues similar to 

those in the current cases, those foreclosures will 

similarly be nullities if the ruling is not made 

prospective. This group of person will not have 

attained a sufficient number of years to establish 

adverse possession and yet will not have the ability 

to sue the foreclosing lender for damages as there may 

have been several intervening property owners in the 

chain of title and there may be no cause of action 

available to these persons. Also, as the Court is 

well aware, the current economic restraints have 

imposed serious burdens on the judicial system. REBA 

wonders if there are sufficient resources in the court 

system to handle the number of actions that will 

certainly result from a non-prospective application of 

the rulings in the subject cases. 

Accordingly, REBA submits to the Court that 

should it affirm the Land Court's decision in Ibanez 

that G.L. c. 244, §14 requires that a mortgagee who is 

an assignee must have a fully executed, recordable 

assignment in hand as of the date of the first 

required publication of the mortgagee's notice of 

sale, but the ruling should only be applied 

prospectively by the Court. Additionally, REBA 
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requests that the Court provide guidance as to whether 

it is sufficient that for a foreclosing mortgagee 

holds a fully executed, recordable assignment to 

qualify as a "mortgagee" for purposes of exercising 

the Statutory Power of Sale under G.L. c. 183, §21 and 

G.L. c. 244, §14, or whether the assignment must be 

recorded. 

STATEMENT OF THE ISSUES 

1. Whether the application of the rule 

enunciated in the Land Court cases that a mortgagee 

must be in possession of fully executed, recordable 

assignments should be applied on a prospective basis 

in order to avoid harm to a class of persons that have 

relied in good faith on the understanding of the law 

as it existed prior to the decisions in these cases 

STATEMENT OF THE CASE 

These appeals arise from two mortgage foreclosure 

sales conducted by Plaintiffs-Appellants' after 

Defendants-Appellees defaulted on their mortgage 

loans. Plaintiff-Appellants brought actions in the 

, Plaintiffs-Appellants are U.S. Bank National 
Association, as Trustee for the Structured Asset 
Securities Corporation Mortgage Pass-Through 
Certificates, Series 2006-Z ("u.S. Bank, as Trustee"), 
and Wells Fargo Bank, N.A., as Trustee for ABFC 2005 
OPTI Trust, ABFC Asset Backed Certificates Series 2005-
OPTI ("Wells Fargo, as Trustee") (collectively, 
"Appellants") . 
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Land Court to quiet title to the properties that had 

been foreclosed resulting from issues that had been 

raised by their title insurer regarding the venue of 

publication of the required mortgagee's notices of 

sale. The Land Court judge ruled, sua sponte, that 

Appellants were not the "mortgagees" entitled to 

exercise the power of sale in the respective mortgages 

through the procedures required under G.L. c. 244, 

§14. In so ruling, the Land Court, inter alia, 

determined that the relevant securitization documents 

transferring the notes, mortgages and other loan 

documents to the Plaintiff-Appellants were 

insufficient to assign the mortgages and, therefore, 

the Plaintiff-Appellants were not "mortgagees" 

entitled to foreclose the mortgages under G.L. c. 244, 

§14. In so doing, the Land Court judge also rejected 

long standing conveyancing practice recognizing that 

actual possession of the promissory note provided a 

lender with sufficient equitable rights in the 

mortgage to cloak the holder of the note with 

authority to act as mortgagee, with the understanding 

that the clerical incidents of record title to the 

mortgage were issues between the assignor and assignee 

and a lack thereof could be resolved by a later 
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confirmatory assignment. In both cases there were 

such confirmatory assignments. In Larace the 

confirmatory assignment contained an earlier 

"effective date" intended to recognize the earlier 

date at which Wells Fargo Bank had acquired title to 

the debt. 

STATEMENT OF FACTS 

REBA, as amicus curiae, adopts the Statement of 

Facts of Amicus, Martha Coakley, the Attorney General 

of the Commonwealth. 

SUMMARY OF THE ARGUMENT 

Massachusetts conveyancing attorneys have relied 

upon the maxim that the mortgage follows the note and 

in reliance on that principle have recognized that it 

is possible to adequately reflect the status of a note 

holder by the later granting of a confirmatory 

instrument. The Land Court judge's decision in Ibanez 

that the actions of a mortgagee were void without 

physical possession of the assignment was one of first 

impression, unanticipated, and one that could not have 

been reasonably foreseen by the conveyancing bar, and 

its clients. 

There is already an indication in the Bevilacqua 

decision of the widespread adverse consequences these 
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rulings may have on innocent third party purchasers if 

the application of the ruling is not applied on a 

prospective basis. At the same time the record before 

the Land Court was inadequate to support the findings 

by the judge that chilling had occurred that compelled 

the judge to view G.L. c 244 §14 as a consumer 

protection statute that must be strictly applied. This 

potential harm to innocent third parties can be avoided 

by applying the rule on a prospective basis without 

causing harm to the Defendant- Appellees, and those 

similarly situated. 

ARGUMENT 

While it is generally conceded "that changes in 

the common law brought about by judicial decisions are 

given retroactive effect" Halley v. Birbiglia, 390 

Mass. 540, 544 (1983), this Court has recognized that 

changes in the area of property law should be 

undertaken with great caution, as "reliance upon 

existing judicial precedent often influences 

individual action", supra at 545. As expressed by the 

Court, "To disturb the contract rights and 

expectations of a potentially sizeable class of 

parties who have bound themselves under the previous 

law would potentially result in hardship." Knott v. 

Racicot, 442 Mass. 314, 324 (2004). This Court has 
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recently quoted these cases with approval in the case 

of Papadopoulos v. Target corporation 457 Mass. 368 

(2010) . 

In the matters before the Court, there has 

clearly been reliance upon the existing state of the 

law, as expressed in REBA Title Standard 58, in the 

conduct of the foreclosure sales. It is clear that 

the purchasers of homes from foreclosing mortgagees 

have similarly placed similar reliance upon the status 

of the law as expressed in Title Standard 58, and will 

suffer significant hardship if the Land Court decision 

is applied retroactively. 

The Court has set forth the standards for 

determining if a ruling should be prospective in the 

case of Keller v. O'Brien, 425 Mass. 774, 782, (1997): 

"In determining whether a new rule arising from 

decisional law should apply prospectively, we look at 

three factors: (1) whether a new principle has been 

established whose resolution was not clearly 

foreshadowed; (2) whether retroactive application will 

further the rule; and (3) whether inequitable results, 

or injustice or hardships, will be avoided by a 

holding of nonretroactivity." 
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I. THE LAND COURT DECISION HAS ESTABLISHED A 
NEW PRINCIPLE THAT WAS NOT CLEARLY 
FORESHADOWED. 

It has been long held as an axiomatic principle 

of Massachusetts law that the mortgage follows the 

note. This principle is succinctly stated in Eno & 

Hovey'S treatise on Massachusetts real estate law: "In 

summary, the rule is that the mortgage follows the 

note and the record holder of the mortgage holds it in 

trust for the holder of the note." Eno & Hovey, Real 

Estate Law, 28 Mass. Prac. Ser. §9.49 (4 th ed. 2004). 

Put another way, '" [T]he debt,' as the venerable maxim 

puts it, 'is the principal and the mortgage an 

incident .... '" Maglione v. BancBoston Mortgage Corp., 

28 Mass. App. Ct. 88, 90 (1990), (citing Morris v. 

Bacon, 123 Mass. 58, 59 (1877) and General Ice Cream 

Corp. v. Stern, 291 Mass. 86, 89 (1935)). 

The record holder of a mortgage who does not hold 

the underlying debt holds the mortgage in a resulting 

trust for the benefit of the holder of the note, and a 

transferee holder of a mortgage-secured note is 

entitled to compel a formal assignment of the 

mortgage, by an action seeking equitable relief at any 

time. See Young v. Miller, 72 Mass. (6 Gray) 152, 154 

(1856); Wolcott v. Winchester, 81 Mass. (15 Gray) 461, 

11 



465 (1860); Barnes v. Boardman, 149 Mass. 106, 114 

(1889); Weinberg v. Brother, 263 Mass. 61, 62 (1928); 

First National Bank of Cape Cod v. North Adams Hoosac 

Savings Bank, 7 Mass.App.Ct. 790, 796 (1979). 

The transferor of a note or debt obligation who 

fails to simultaneously deliver a completed assignment 

of the mortgage security does not retain the right to 

execute the powers of the mortgagee. It has been 

variously said that the transferor holds a "barren 

fee," Young v. Miller, supra, at 154, "a mere 

technical interest," Wolcott v. Winchester, supra, at 

464, or a "naked legal title," Morris v. Bacon, supra, 

at 59, in trust for the transferee of the underlying 

debt and retains no benefits or powers under the 

mortgage, including the power to foreclose. Young v. 

Miller, supra; Wolcott v. Winchester, supra, at 465. 

The powers are transferred to the transferee with the 

note, and the transferor is estopped from asserting a 

superior title to that of the bona fide purchaser of 

the debt, at least where the intent to transfer both 

the debt and the mortgage is clear. Wolcott v. 

Winchester, 81 Mass (15 Gray) 461, 465 (1860). 

The conveyancing bar in Massachusetts has long 

accepted that a so-called out of order assignment, one 

12 



recorded after the mortgage was assigned again to a 

second assignee or after the mortgage was discharged 

by the holder of the debt, is confirmatory of what the 

note and mortgage transferor intended and might have 

done when the loan documentation was transferred to 

the assignee - provide a formal assignment of the 

mortgage for recording. The later recorded assignment 

simply acts as a confirmatory document, evidencing the 

earlier transfer of the note. Confirmatory 

instruments are well accepted in real estate 

transactions and often serve the purpose of conforming 

the record title to the actual state of circumstances. 

The validity of confirmatory instruments have long 

been recognized by the Court in DiLorenzo v. Atlantic 

National Bank of Boston, 278 Mass. 321 (1932), 

(confirmation of a forged instrument), Bon v. Graves, 

216 Mass. 440 (1914) (confirmation of a defective 

deed) . 

This principle was reflected in the adoption of 

Title Standard 58' by the Massachusetts Conveyancers' 

REBA Title Standard No. 58, at the time of the 
foreclosures in the cases under appeal provided, in 
pertinent part: 

"A title is not defective by reason of: 
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Association, now REBA, in 1995. Until Ibanez, there 

has been no Massachusetts state court decision at any 

level that has refuted the application of these 

principles to foreclosures supported by post-

foreclosure assignments, whether such assignments were 

dated and executed before or after the foreclosure or 

the commencement of foreclosure under G.L. c. 244, 

§14. Title Standard 58 reflects the understanding of 

the members of REBA that it is acceptable practice to 

obtain confirmatory instruments to evidence the state 

of facts that was in existence. 

The Title Standards that are promulgated by REBA 

reflect the understanding of its members as to the 

state of the law and appropriate practices that should 

be undertaken based upon an analysis of applicable 

legal precedent as well as long-standing practice 

among the conveyancing bar. The Standards are not 

intended to be and are not leading edge statements of 

the law in the nature of Restatements, but rather 

reflect conservative agreement as to the current state 

of the law. The goal of the Standards is to identify 

3. The recording of an Assignment of Mortgage 
executed either prior, or subsequent, to 
foreclosure where said Mortgage has been 
foreclosed, of record, by the Assignee." 
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common grounds as to acceptable title for purposes of 

determining marketability and to avoid unnecessary 

disputes and litigation. As such, the Standards are 

accepted by most conveyancing attorneys as a measure 

of what is acceptable. That Standard 58 was adopted 

in 1995 is an indication that there were issues with 

out of order recording of assignments significantly 

earlier than that, and that a consensus of the bar had 

been reached as to what was acceptable practice in 

reviewing chains of assignments. It is certainly true 

that a title standard cannot change statutory law, but 

it may be useful in understanding what the perception 

of the bar was as to the proper application of the law 

when considering if the application of any ruling in 

these cases should be prospective. 

REBA is aware of no case in Massachusetts that 

has addressed the issues in the cases here under 

appeal. These are, for Massachusetts, cases of first 

impression. Nothing in the cases cited by the Land 

Court in the cases here under appeal could have 

foreshadowed the far-reaching decisions of the Land 

Court completely overturning the existing 

understanding of the law as reflected in Title 
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Standard 58 as related to the validity and confirming 

character of post-foreclosure assignments. 

LL. RETROACTLVE APPLLCATLON WLLL NOT FURTHER THE 
RULE. 

The rule established by the cases here under 

appeal, if upheld by this Court, will be that a 

foreclosing mortgagee must hold a fully executed, 

recordable assignment prior to the first publication 

under G.L. c.244, §14 of a notice of intent to 

foreclose the mortgage. REBA submits that retroactive 

application will not further the rule. Until the 

issuance of the decisions by the Land Court, on issues 

raised sua sponte by the Land Court, the conveyancing 

bar was not aware that any such requirement existed. 

To the contrary, it was accepted understanding of the 

law and the common practice that a confirmatory 

assignment could be obtained to conform the record 

title to the true state of facts. Until these 

decisions by the Land Court, no one, including the 

mortgagors in these cases, had raised any issue 

concerning the propriety of the foreclosures conducted 

without physical possession of the complete chain of 

assignments. 
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The widespread notice in both the legal and lay 

press that these cases have received has resulted in 

changes in the practices of lenders and their counsel. 

On a prospective basis, it is clear that lenders and 

their counsel will obtain all necessary assignments to 

perfect both their record as well as equitable title 

to mortgages prior to commencing a foreclosure. A 

prospective application of the rule will prevent any 

future harm while at the same time preserving the 

status of all parties as they had believed it to be, 

whether for better or for worse. 

Further, in balancing the questions of harm, 

other amici have suggested that the lenders may have 

profited by low bids in order to establish deficiency 

amounts that they could collect from the borrowers. 

Again, there is nothing in the record that would 

support such a conclusion. What is in the record is 

that these loans were so-called "predatory loans" i.e. 

loans that were given to borrowers to induce them into 

transactions that they could not afford. It does not 

comport with the evidence that is available that the 

lenders would be able to collect post-foreclosure 

deficiency judgments. 

17 



III. THERE IS INSUFFICIENT EVIDENCE IN THE RECORD 
TO SUPPORT A REQUIREMENT THAT THE RULING 
MUST BE RETROACTIVE. 

It is clear from a reading of the Land Court's 

MEMORANDUM AND ORDER ON PLAINTIFFS' MOTIONS FOR ENTRY 

OF DEFAULT JUDGMENT issued on March 26, 2009, and the 

subsequent MEMORANDUM AND ORDER ON THE PLAINTIFFS' 

MOTIONS TO VACATE JUDGMENT issued on October 14, 2009, 

that the Land Court's rationale for its judgment was 

heavily influenced by its perceptions as to the 

courses of conduct of potential bidders and its 

assumption as to the logical extension of those 

assumptions. REBA submits that there is insufficient 

evidence in the record to support those assumptions, 

and that the assumptions are contrary to the 

experience of real estate practitioners. 

The only facts before the court related to the 

foreclosure auction process were as follows: 

1. in both cases, the banks were the only 
bidders; 

2. in Ibanez, the price bid by the bank at the 
foreclosure sale was "$94,350, which was 
$16,437.27 less than the amount of the outstanding 
loan ($110,787.27) and $16,650 (15%) less than the 
bank's calculation of the property's actual market 
value ($111,000)", MEMORANDUM AND ORDER ON 
PLAINTIFFS' MOTIONS FOR ENTRY OF DEFAULT JUDGMENT, 
2009 WL 795201 at p. 1; 

3. in Larace, the bank bid "$120,397.03, which 
was the amount of the outstanding loan plus "all 
outstanding fees and costs" and $24,602 .97(17%) 
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less than the bank's calculation of the property's 
actual market value ($145,000)", Id.; 

4. in Ibanez, the assignment from the record 
holder of the mortgage confirming the transfer of 
the mortgage to u.s. Bank as Trustee was executed 
and recorded some 14 months after the foreclosure 
sale, Id. at pp. 1 and 5; 

5. in Larace, the assignment from the record 
holder of the mortgage confirming the transfer of 
the mortgage to Wells Fargo Bank as Trustee was 
executed and recorded some 10 months after the 
foreclosure sale, but with an earlier effective 
date prior to the first publication of the 
mortgagee's notice Id. at pp. 1 and 5. 

From these facts, and without any evidence as to 

the nature and condition of the properties at the time 

of sale or the particular real estate market for the 

area in which the properties were located, the Land 

Court judge drew the inference that the lack of a 

fully executed, recordable assignment held by the 

foreclosing entities at the commencement of the power 

of sale process under G.L. c. 244, §14, by itself 

causes bidders and the foreclosure sales to be 

"chilled," Id. at p. 6. The judge acknowledges the 

existence of a "deteriorating real estate market", Id. 

at p. 4, and takes judicial notice of the number of 

foreclosures, yet seemingly does not attribute low 

bids or lack of bidders to these other factors. 

Asserting that, "upon the facts of these cases, 

such chilling is not speculative", Id., the court 
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claims support only from the facts that the 

foreclosures resulted in bids by the plaintiff banks 

that were significantly less than [the] value [of the 

properties] (15% and 17% respectively)." Id. The 

court concludes that potential bidders, after 

reviewing the statutory notice, "may be chilled by 

concerns over the foreclosing party's inability to 

show, in recordable form, an assigned interest in the 

mortgage it purports to foreclose." Id. This 

conclusion of the Land court judge is without 

foundation as to the behavior of potential bidders and 

is contrary to both Massachusetts and federal case law 

on the issue of inadequacy of bid where the 

foreclosing lender is the sole bidder. 

with respect to the adequacy of bids at auction 

sale, Massachusetts law has been intertwined with 

bankruptcy law and the application or interpretation 

of Massachusetts law by the local bankruptcy courts. 

The basic rule of Massachusetts law was stated by this 

Court in the case of Seppala & Aho Construction Co., 

Inc. v. Petersen, 373 Mass. 316, 320-321 (1977): 

We have frequently stated that the basic rule of 
law applicable to the foreclosure of real estate 
mortgages is that "a mortgagee in exercising a 
power of sale in a mortgage must act in good faith 
and must use reasonable diligence to protect the 
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interests of the mortgagor." West Roxbury Co-op 
Bank v. Bowser, 324 Mass. 489, 492 (1949). 
[Further citations omitted.] "This duty and 
obligation is available for the protection not 
only of the mortgagor but of those claiming in his 
right, including those holding junior encumbrances 
or liens," Sher v. South Shore Nat'l Bank, 360 
Mass. 400, 401 (1971). [Further citations 
omitted.] 

More recently and just prior to the time when 

REBA Title Standard 58 was promulgated, the 

Massachusetts Appeals Court elaborated on this 

financing rule in relation to a low bid price and the 

foreclosing mortgagee being the sole bidder: 

If the statutory norms found in G.L. c. 244, §§ 

11-17B, governing foreclosure of real estate 
mortgages, have been adhered to, Massachusetts 
cases have generally regarded that as satisfying 
the fiduciary duty of a mortgagee to deal fairly 
with the mortgaged property, unless the 
mortgagee's conduct manifested fraud, bad faith, 
or the absence of reasonable diligence in the 
foreclosure sale process. [Citations omitted.] A 
low price for the collateral does not by itself 
indicate bad faith or lack of diligence in 
disposi tion of mortgaged real estate. [Citations 
omitted.] Nor does such an indication flow from 
the circumstance that the mortgagee turns out to 
be the sole bidder at the foreclosure sale. West 
Roxbury Co-op Bank v. Bowser, 324 Mass. at 493. 
In a survey of the Massachusetts cases, the 
author of In Re General Industries, Inc., 79 B.R. 
at 132, observed-with dissatisfaction-that "the 
mortgagee is given much leeway." 

On those occasions when the court held a sale 
invalid, the bad faith or failure of diligence 
has been of an active and conspicuous character. 
See, e.g., Clark v. Simmons, 150 Mass. 357 (1890) 
(no notice to anyone of adjourned date of 
foreclosure sale); Bon v. Graves, 216 Mass. 440, 
446-447 (1914) (failure of the mortgage holder to 
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notify interested neighbors of foreclosure sale 
made it apparent on the record that mortgage 
holder had acquired the mortgage with the intent 
to secure the property for himself at his own 
price); Sandler v. Silk, 292 Mass. at 497 (no 
notice to plaintiff, a junior lien holder, who 
had requested notice and had stated her intention 
to purchase at a foreclosure sale to protect her 
investment) . 

Pemstein v. Stimpson, 36 Mass.App.Ct. 283 286-287 

(1994), rev. den., 418 Mass. 1103 (1994). There 

simply is no showing in this case that there was any 

chilling of potential bidders or that the bid prices 

by the foreclosing banks were in violation of the 

standards expected of foreclosing lenders in 

Massachusetts. 

The Land Court judge found it significant that 

that the bid prices were 15% and 17% below the market 

value of the properties. Many years ago, the 

bankruptcy courts attempted to establish a blanket 

rule that a bid price below 70% of the market value of 

the property (i.e., more than a 30% discount was prima 

facie unreasonable and did not meet the requirement of 

"fair equivalent" consideration for purposes of the 

fraudulent transfer provisions of §67(d) of the then-

applicable Bankruptcy Act.' Durrett v. Washington 

National Insurance Co., 621 F.2d 201, 203(5th Cir., 

11 U.S.C. §107 (d) (1978). 
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1980).' In Massachusetts, this objective 70% rule was 

replaced a few years later by a subjective rule in In 

Re Ruebeck, 55 B.R. 163 (Bkrcy., D. Mass.,1985), which 

in practice required in every foreclosure a detailed 

"Ruebeck Affidavit" showing the extent to which the 

foreclosing mortgagee went beyond the procedures 

called for in G.L. c. 244, §14 in terms of promotional 

advertising, notices to real estate brokers, and 

others. 

These decisions were abrogated by the u.s. 

Supreme Court in BFP v. Resolution Trust Corp., 511 

u.S. 531, 542, 1757, 1763-1764 (1994), holding that 

"mere inadequacy of the foreclosure sale price is no 

basis for setting the sale aside, though it may be set 

aside (under state foreclosure law, rather than 

fraudulent transfer law) if the price is so low as to 

In the Durrett case, the value of the property was 
$200,000 and the foreclosure bid price was only 
$115,400 or 57.7% of the value. This is a far cry from 
the 15% and 17% "discounts" in the cases under appeal. 
What became known during the 1980s as the "Durrett 70% 
Rule" derives from the following statement of the 
court: "We have been unable to locate a decision of 
any district or appellate court dealing only with a 
transfer of real property as the subject of attack 
under section 67(d) of the Act, which has approved the 
transfer for less than 70 percent of the market value 
of the property." Durrett, slmra, at 203. 
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"shock the conscience or raise a presumption of fraud 

or unfairness." 

The standards set forth in Pemstein, supra, have 

not been overruled by this Court and it is submitted 

that the foreclosures in the cases on appeal fully 

complied with those standards. While REBA does not 

condone the lack of attention to detail and perfection 

of the record title, it submits that there is no 

evidence that there was collusion or breach of duty to 

the borrowers and there is no evidence that the 

foreclosing banks acted in other than good faith, in 

reliance on REBA Title Standard No. 58 and advice of 

counsel as to the proper application of the statute. 

There is no demonstrated prejudice to the borrowers and 

certainly no actions by the foreclosing banks that 

would "shock the conscience or raise a presumption of 

fraud or unfairness." 

IV. INEQUITABLE RESULTS, OR INJUSTICE OR 
HARDSHIPS, MAY BE AVOIDED BY A HOLDING OF 
NONRETROACTIVITY. 

AS noted above, there is no doubt that prior to 

the subject Land Court decisions, it was the 

understanding of the conveyancing bar that it was 

acceptable practice for a noteholder to commence 

foreclosure proceedings with the understanding that 

the necessary confirming assignments could be obtained 

and later recorded. This was not just the 
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understanding of counsel who conducted foreclosure 

sales, but also the understanding of counsel who 

represented purchasers at foreclosure and subsequent 

purchasers at so-called REO sales, and counsel to 

lenders who provided financing for these acquisitions. 

It was also the common understanding of counsel who 

represented borrowers whether in the context of a 

debtor proceeding or advising persons who were facing 

foreclosure. 

If the rule as announced in these decisions is not 

limited to prospective application, inequitable results 

that will cause hardship and injustice are inevitable, 

and will likely be widespread. A glimpse of the likely 

results has been recently provided by a case in which 

the mortgagee did not have the proper chain of 

assignments in hand, as would be required by Ibanez. 

In the matter of Bevilacqua v. Rodriguez, 2010 WL 

3351481, also discussed above, the judge expressed 

sympathy for the good faith purchaser who tried to 

confirm his title through a "try title" case but 

believed himself compelled to determine that the 

plaintiff held no title at all under the application of 

the rule established by the cases under appeal, and was 

compelled to dismiss the action. Judge Long expressed 

that "[plaintiff's] proper grievance and proper remedy 

is against that wrongfully foreclosing entity on which 
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he relied." Id., at p. 3. The plaintiff's only remedy 

was a lawsuit against the lender to seek damages when 

the debtor has abandoned the property and has never 

challenged the foreclosure nor appeared in the Land 

Court action. Unresolved was where the plaintiff would 

reside in the interim, whether he could continue to 

make payments on the note that he presumably executed 

to purchase the property. Certainly Mr. Bevilaqua is 

not alone in his predicament if this rule is applied 

retroactively. 

In the balancing of equitable results or hardship, 

it should not be lost on this Court that the mortgagors 

in all of these foreclosures defaulted in the payment 

and performance of their obligations under the notes 

and mortgages. All of the mortgagors had the 

opportunity to bring an action prior to any foreclosure 

sale to require that the lender demonstrate that it 

held proper title to the mortgages, yet none did. In 

the instant cases, none of the mortgagors had even 

appeared until after Judge Long had determined that the 

sale had been improperly conducted. The balancing of 

harm to one who had an opportunity to object, and chose 

not to, compared with the harm of someone who purchased 

in good faith, and now apparently is left without an 

effective remedy must tilt in favor of the good faith 

purchaser and dictates that the ruling in these cases, 

if sustained by this Court, must be prospective. 
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CONCLUSION 

As set forth above, REBA requests that this Court 

affirm the Land Court's decision in Ibanez, but hold 

that the ruling should only be applied prospectively 

by the Court. Additionally, REBA requests that the 

Court provide guidance as to whether it is sufficient 

that for a foreclosing mortgagee holds a fully 

executed, recordable assignment to qualify as a 

"mortgagee" for purposes of exercising the Statutory 

Power of Sale under G.L. c. 183, §21 and G.L. c. 244, 

§14, or whether the assignment must be recorded. 
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Present: Marshall, C.J., Ireland, Spina, Cordy, Botsford, & Gants, JJ.
[FN4]

GANTS, J.

After foreclosing on two properties and purchasing the properties back at the foreclosure sales, U.S. Bank National
Association (U.S.Bank), as trustee for the Structured Asset Securities Corporation Mortgage Pass-Through
Certificates, Series 2006-Z; and Wells Fargo Bank, N.A. (Wells Fargo), as trustee for ABFC 2005-OPT 1 Trust,
ABFC Asset Backed Certificates, Series 2005-OPT 1 (plaintiffs) filed separate complaints in the Land Court asking a
judge to declare that they held clear title to the properties in fee simple. We agree with the judge that the
plaintiffs, who were not the original mortgagees, failed to make the required showing that they were the holders
of the mortgages at the time of foreclosure. As a result, they did not demonstrate that the foreclosure sales were
valid to convey title to the subject properties, and their requests for a declaration of clear title were properly
denied. [FN5]

Procedural history. On July 5, 2007, U.S. Bank, as trustee, foreclosed on the mortgage of Antonio Ibanez, and
purchased the Ibanez property at the foreclosure sale. On the same day, Wells Fargo, as trustee, foreclosed on
the mortgage of Mark and Tammy LaRace, and purchased the LaRace property at that foreclosure sale.

http://weblinks.westlaw.com/result/default.aspx?action=Search&cnt=DOC&db=MA%2DORSLIP&eq=search&fmqv=c&fn=%5Ftop&method=TNC&n=1&origin=Search&query=TO%28ALLSCT+ALLSCTRS+ALLSCTOJ%29+%26+10694&rlt=CLID%5FQRYRLT488072492071&rltdb=CLID%5FDB225572492071&rlti=1&rp=%2Fsearch%2Fdefault%2Ewl&rs=MAOR1%2E0&service=Search&sp=MassOF%2D1001&srch=TRUE&ss=CNT&sskey=CLID%5FSSSA205722492071&sv=Split&vr=1%2E0#TopOfDocument
http://weblinks.westlaw.com/result/default.aspx?action=Search&cnt=DOC&db=MA%2DORSLIP&eq=search&fmqv=c&fn=%5Ftop&method=TNC&n=1&origin=Search&query=TO%28ALLSCT+ALLSCTRS+ALLSCTOJ%29+%26+10694&rlt=CLID%5FQRYRLT488072492071&rltdb=CLID%5FDB225572492071&rlti=1&rp=%2Fsearch%2Fdefault%2Ewl&rs=MAOR1%2E0&service=Search&sp=MassOF%2D1001&srch=TRUE&ss=CNT&sskey=CLID%5FSSSA205722492071&sv=Split&vr=1%2E0#SearchTerm2


In September and October of 2008, U.S. Bank and Wells Fargo brought separate actions in the Land Court under
G.L. c. 240, § 6, which authorizes actions "to quiet or establish the title to land situated in the commonwealth or
to remove a cloud from the title thereto." The two complaints sought identical relief: (1) a judgment that the
right, title, and interest of the mortgagor (Ibanez or the LaRaces) in the property was extinguished by the
foreclosure; (2) a declaration that there was no cloud on title arising from publication of the notice of sale in the
Boston Globe; and (3) a declaration that title was vested in the plaintiff trustee in fee simple. U.S. Bank and Wells
Fargo each asserted in its complaint that it had become the holder of the respective mortgage through an
assignment made after the foreclosure sale.
In both cases, the mortgagors--Ibanez and the LaRaces--did not initially answer the complaints, and the plaintiffs
moved for entry of default judgment. In their motions for entry of default judgment, the plaintiffs addressed two
issues: (1) whether the Boston Globe, in which the required notices of the foreclosure sales were published, is a
newspaper of "general circulation" in Springfield, the town where the foreclosed properties lay. See G.L. c. 244, §
14 (requiring publication every week for three weeks in newspaper published in town where foreclosed property
lies, or of general circulation in that town); and (2) whether the plaintiffs were legally entitled to foreclose on the
properties where the assignments of the mortgages to the plaintiffs were neither executed nor recorded in the
registry of deeds until after the foreclosure sales. [FN6] The two cases were heard together by the Land Court,
along with a third case that raised the same issues.

On March 26, 2009, judgment was entered against the plaintiffs. The judge ruled that the foreclosure sales were
invalid because, in violation of G.L. c. 244, § 14, the notices of the foreclosure sales named U.S. Bank (in the
Ibanez foreclosure) and Wells Fargo (in the LaRace foreclosure) as the mortgage holders where they had not yet
been assigned the mortgages. [FN7] The judge found, based on each plaintiff's assertions in its complaint, that
the plaintiffs acquired the mortgages by assignment only after the foreclosure sales and thus had no interest in
the mortgages being foreclosed at the time of the publication of the notices of sale or at the time of the
foreclosure sales.

[FN8]

The plaintiffs then moved to vacate the judgments. At a hearing on the motions on April 17, 2009, the plaintiffs
conceded that each complaint alleged a postnotice, postforeclosure sale assignment of the mortgage at issue, but
they now represented to the judge that documents might exist that could show a prenotice, preforeclosure sale
assignment of the mortgages. The judge granted the plaintiffs leave to produce such documents, provided they
were produced in the form they existed in at the time the foreclosure sale was noticed and conducted. In
response, the plaintiffs submitted hundreds of pages of documents to the judge, which they claimed established
that the mortgages had been assigned to them before the foreclosures. Many of these documents related to the
creation of the securitized mortgage pools in which the Ibanez and LaRace mortgages were purportedly included.
[FN9]

The judge denied the plaintiffs' motions to vacate judgment on October 14, 2009, concluding that the newly
submitted documents did not alter the conclusion that the plaintiffs were not the holders of the respective
mortgages at the time of foreclosure. We granted the parties' applications for direct appellate review.

Factual background. We discuss each mortgage separately, describing when appropriate what the plaintiffs allege
to have happened and what the documents in the record demonstrate. [FN10]

The Ibanez mortgage. On December 1, 2005, Antonio Ibanez took out a $103,500 loan for the purchase of
property at 20 Crosby Street in Springfield, secured by a mortgage to the lender, Rose Mortgage, Inc. (Rose
Mortgage). The mortgage was recorded the following day. Several days later, Rose Mortgage executed an
assignment of this mortgage in blank, that is, an assignment that did not specify the name of the assignee.
[FN11] The blank space in the assignment was at some point stamped with the name of Option One Mortgage
Corporation (Option One) as the assignee, and that assignment was recorded on June 7, 2006. Before the
recording, on January 23, 2006, Option One executed an assignment of the Ibanez mortgage in blank.

According to U.S. Bank, Option One assigned the Ibanez mortgage to Lehman Brothers Bank, FSB, which assigned
it to Lehman Brothers Holdings Inc., which then assigned it to the Structured Asset Securities Corporation,
[FN12] which then assigned the mortgage, pooled with approximately 1,220 other mortgage loans, to U.S. Bank,
as trustee for the Structured Asset Securities Corporation Mortgage Pass-Through Certificates, Series 2006-Z. With
this last assignment, the Ibanez and other loans were pooled into a trust and converted into mortgage-backed
securities that can be bought and sold by investors--a process known as securitization.



For ease of reference, the chain of entities through which the Ibanez mortgage allegedly passed before the
foreclosure sale is:

Rose Mortgage, Inc. (originator)

<<ArrowDn>>

Option One Mortgage Corporation (record holder)

<<ArrowDn>>

Lehman Brothers Bank, FSB

<<ArrowDn>>
Lehman Brothers Holdings Inc. (seller)

<<ArrowDn>>

Structured Asset Securities Corporation (depositor)

<<ArrowDn>>

U.S. Bank National Association, as trustee for the Structured Asset Securities
Corporation Mortgage Pass-Through Certificates, Series 2006-Z

According to U.S. Bank, the assignment of the Ibanez mortgage to U.S. Bank occurred pursuant to a December 1,
2006, trust agreement, which is not in the record. What is in the record is the private placement memorandum
(PPM), dated December 26, 2006, a 273-page, unsigned offer of mortgage-backed securities to potential investors.
The PPM describes the mortgage pools and the entities involved, and summarizes the provisions of the trust
agreement, including the representation that mortgages "will be" assigned into the trust. According to the PPM,
"[e]ach transfer of a Mortgage Loan from the Seller [Lehman Brothers Holdings Inc.] to the Depositor [Structured
Asset Securities Corporation] and from the Depositor to the Trustee [U.S. Bank] will be intended to be a sale of
that Mortgage Loan and will be reflected as such in the Sale and Assignment Agreement and the Trust Agreement,
respectively." The PPM also specifies that "[e]ach Mortgage Loan will be identified in a schedule appearing as an
exhibit to the Trust Agreement." However, U.S. Bank did not provide the judge with any mortgage schedule
identifying the Ibanez loan as among the mortgages that were assigned in the trust agreement.

On April 17, 2007, U.S. Bank filed a complaint to foreclose on the Ibanez mortgage in the Land Court under the
Servicemembers Civil Relief Act (Servicemembers Act), which restricts foreclosures against active duty members of
the uniformed services. See 50 U.S.C. Appendix §§ 501, 511, 533 (2006 & Supp. II 2008). [FN13] In the
complaint, U.S. Bank represented that it was the "owner (or assignee) and holder" of the mortgage given by
Ibanez for the property. A judgment issued on behalf of U.S. Bank on June 26, 2007, declaring that the
mortgagor was not entitled to protection from foreclosure under the Servicemembers Act. In June, 2007, U.S.
Bank also caused to be published in the Boston Globe the notice of the foreclosure sale required by G.L. c. 244, §
14. The notice identified U.S. Bank as the "present holder" of the mortgage.

At the foreclosure sale on July 5, 2007, the Ibanez property was purchased by  U.S. Bank, as trustee for the
securitization trust, for $94,350, a value significantly less than the outstanding debt and the estimated market
value of the property. The foreclosure deed (from U.S. Bank, trustee, as the purported holder of the mortgage, to
U.S. Bank, trustee, as the purchaser) and the statutory foreclosure affidavit were recorded on May 23, 2008. On
September 2, 2008, more than one year after the sale, and more than five months after recording of the sale,
American Home Mortgage Servicing, Inc., "as successor-in-interest" to Option One, which was until then the
record holder of the Ibanez mortgage, executed a written assignment of that mortgage to U.S. Bank, as trustee
for the securitization trust. [FN14] This assignment was recorded on September 11, 2008.

The LaRace mortgage. On May 19, 2005, Mark and Tammy LaRace gave a mortgage for the property at 6
Brookburn Street in Springfield to Option One as security for a $103,200 loan; the mortgage was recorded that
same day. On May 26, 2005, Option One executed an assignment of this mortgage in blank.



According to Wells Fargo, Option One later assigned the LaRace mortgage to Bank of America in a July 28, 2005,
flow sale and servicing agreement. Bank of America then assigned it to Asset Backed Funding Corporation (ABFC)
in an October 1, 2005, mortgage loan purchase agreement. Finally, ABFC pooled the mortgage with others and
assigned it to Wells Fargo, as trustee for the ABFC 2005-OPT 1 Trust, ABFC Asset-Backed Certificates, Series
2005-OPT 1, pursuant to a pooling and servicing agreement (PSA).

For ease of reference, the chain of entities through which the LaRace mortgage allegedly passed before the
foreclosure sale is:

Option One Mortgage Corporation (originator and record holder)

Bank of America

Asset Backed Funding Corporation (depositor)

Wells Fargo, as trustee for the ABFC 2005-OPT 1, ABFC Asset-Backed
Certificates, Series 2005-OPT 1

Wells Fargo did not provide the judge with a copy of the flow sale and servicing agreement, so there is no
document in the record reflecting an assignment of the LaRace mortgage by Option One to Bank of America. The
plaintiff did produce an unexecuted copy of the mortgage loan purchase agreement, which was an exhibit to the
PSA. The mortgage loan purchase agreement provides that Bank of America, as seller, "does hereby agree to and
does hereby sell, assign, set over, and otherwise convey to the Purchaser [ABFC], without recourse, on the
Closing Date ... all of its right, title and interest in and to each Mortgage Loan." The agreement makes reference
to a schedule listing the assigned mortgage loans, but this schedule is not in the record, so there was no
document before the judge showing that the LaRace mortgage was among the mortgage loans assigned to the
ABFC.

Wells Fargo did provide the judge with a copy of the PSA, which is an agreement between the ABFC (as
depositor), Option One (as servicer), and Wells Fargo (as trustee), but this copy was downloaded from the
Securities and Exchange Commission website and was not signed. The PSA provides that the depositor "does
hereby transfer, assign, set over and otherwise convey to the Trustee, on behalf of the Trust ... all the right, title
and interest of the Depositor ... in and to ... each Mortgage Loan identified on the Mortgage Loan Schedules," and
"does hereby deliver" to the trustee the original mortgage note, an original mortgage assignment "in form and
substance acceptable for recording," and other documents pertaining to each mortgage.

The copy of the PSA provided to the judge did not contain the loan schedules referenced in the agreement.
Instead, Wells Fargo submitted a schedule that it represented identified the loans assigned in the PSA, which did
not include property addresses, names of mortgagors, or any number that corresponds to the loan number or
servicing number on the LaRace mortgage. Wells Fargo contends that a loan with the LaRace property's zip code
and city is the LaRace mortgage loan because the payment history and loan amount matches the LaRace loan.

On April 27, 2007, Wells Fargo filed a complaint under the Servicemembers Act in the Land Court to foreclose on
the LaRace mortgage. The complaint represented Wells Fargo as the "owner (or assignee) and holder" of the
mortgage given by the LaRaces for the property. A judgment issued on behalf of Wells Fargo on July 3, 2007,
indicating that the LaRaces were not beneficiaries of the Servicemembers Act and that foreclosure could proceed in
accordance with the terms of the power of sale. In June, 2007, Wells Fargo caused to be published in the Boston
Globe the statutory notice of sale, identifying itself as the "present holder" of the mortgage.

At the foreclosure sale on July 5, 2007, Wells Fargo, as trustee, purchased the LaRace property for $120,397.03, a
value significantly below its estimated market value. Wells Fargo did not execute a statutory foreclosure affidavit
or foreclosure deed until May 7, 2008. That same day, Option One, which was still the record holder of the LaRace
mortgage, executed an assignment of the mortgage to Wells Fargo as trustee; the assignment was recorded on
May 12, 2008. Although executed ten months after the foreclosure sale, the assignment declared an effective date
of April 18, 2007, a date that preceded the publication of the notice of sale and the foreclosure sale.

Discussion. The plaintiffs brought actions under G.L. c. 240, § 6, seeking declarations that the defendant
mortgagors' titles had been extinguished and that the plaintiffs were the fee simple owners of the foreclosed
properties. As such, the plaintiffs bore the burden of establishing their entitlement to the relief sought. Sheriff's
Meadow Found., Inc. v. Bay-Courte Edgartown, Inc., 401 Mass. 267, 269 (1987). To meet this burden, they were



required "not merely to demonstrate better title ... than the defendants possess, but ... to prove sufficient title to
succeed in [the] action." Id. See NationsBanc Mtge. Corp. v. Eisenhauer, 49 Mass.App.Ct. 727, 730 (2000). There
is no question that the relief the plaintiffs sought required them to establish the validity of the foreclosure sales on
which their claim to clear title rested.

Massachusetts does not require a mortgage holder to obtain judicial authorization to foreclose on a mortgaged
property. See G.L. c. 183, § 21; G.L. c. 244, § 14. With the exception of the limited judicial procedure aimed at
certifying that the mortgagor is not a beneficiary of the Servicemembers Act, a mortgage holder can foreclose on a
property, as the plaintiffs did here, by exercise of the statutory power of sale, if such a power is granted by the
mortgage itself. See Beaton v. Land Court, 367 Mass. 385, 390-391, 393, appeal dismissed, 423 U.S. 806 (1975).

Where a mortgage grants a mortgage holder the power of sale, as did both the Ibanez and LaRace mortgages, it
includes by reference the power of sale set out in G.L. c. 183, § 21, and further regulated by G.L. c. 244, §§ 11-
17C. Under G.L. c. 183, § 21, after a mortgagor defaults in the performance of the underlying note, the mortgage
holder may sell the property at a public auction and convey the property to the purchaser in fee simple, "and such
sale shall forever bar the mortgagor and all persons claiming under him from all right and interest in the
mortgaged premises, whether at law or in equity." Even where there is a dispute as to whether the mortgagor was
in default or whether the party claiming to be the mortgage holder is the true mortgage holder, the foreclosure
goes forward unless the mortgagor files an action and obtains a court order enjoining the foreclosure. [FN15]
See Beaton v. Land Court, supra at 393.

Recognizing the substantial power that the statutory scheme affords to a mortgage holder to foreclose without
immediate judicial oversight, we adhere to the familiar rule that "one who sells under a power [of sale] must
follow strictly its terms. If he fails to do so there is no valid execution of the power, and the sale is wholly
void." Moore v. Dick, 187 Mass. 207, 211 (1905). See Roche v. Farnsworth, 106 Mass. 509, 513 (1871) (power of
sale contained in mortgage "must be executed in strict compliance with its terms"). See also McGreevey v.
Charlestown Five Cents Sav. Bank, 294 Mass. 480, 484 (1936). [FN16]

One of the terms of the power of sale that must be strictly adhered to is the restriction on who is entitled to
foreclose. The "statutory power of sale" can be exercised by "the mortgagee or his executors, administrators,
successors or assigns." G.L. c. 183, § 21. Under G.L. c. 244, § 14, "[t]he mortgagee or person having his estate
in the land mortgaged, or a person authorized by the power of sale, or the attorney duly authorized by a writing
under seal, or the legal guardian or conservator of such mortgagee or person acting in the name of such
mortgagee or person" is empowered to exercise the statutory power of sale. Any effort to foreclose by a party
lacking "jurisdiction and authority" to carry out a foreclosure under these statutes is void. Chace v. Morse, 189
Mass. 559, 561 (1905), citing Moore v. Dick, supra. See Davenport v. HSBC Bank USA, 275 Mich.App. 344, 347-
348 (2007) (attempt to foreclose by party that had not yet been assigned mortgage results in "structural defect
that goes to the very heart of defendant's ability to foreclose by advertisement," and renders foreclosure sale
void).

A related statutory requirement that must be strictly adhered to in a foreclosure by power of sale is the notice
requirement articulated in G.L. c. 244, § 14. That statute provides that "no sale under such power shall be
effectual to foreclose a mortgage, unless, previous to such sale," advance notice of the foreclosure sale has been
provided to the mortgagee, to other interested parties, and by publication in a newspaper published in the town
where the mortgaged land lies or of general circulation in that town. Id. "The manner in which the notice of the
proposed sale shall be given is one of the important terms of the power, and a strict compliance with it is essential
to the valid exercise of the power." Moore v. Dick, supra at 212. See Chace v. Morse, supra ("where a certain
notice is prescribed, a sale without any notice, or upon a notice lacking the essential requirements of the written
power, would be void as a proceeding for foreclosure"). See also McGreevey v. Charlestown Five Cents Sav. Bank,
supra. Because only a present holder of the mortgage is authorized to foreclose on the mortgaged property, and
because the mortgagor is entitled to know who is foreclosing and selling the property, the failure to identify the
holder of the mortgage in the notice of sale may render the notice defective and the foreclosure sale void. [FN17]
See Roche v. Farnsworth, supra (mortgage sale void where notice of sale identified original mortgagee but not
mortgage holder at time of notice and sale). See also Bottomly v. Kabachnick, 13 Mass.App.Ct. 480, 483-484
(1982) (foreclosure void where holder of mortgage not identified in notice of sale).

For the plaintiffs to obtain the judicial declaration of clear title that they seek, they had to prove their authority to
foreclose under the power of sale and show their compliance with the requirements on which this authority rests.
Here, the plaintiffs were not the original mortgagees to whom the power of sale was granted; rather, they claimed
the authority to foreclose as the eventual assignees of the original mortgagees. Under the plain language of G.L.



c. 183, § 21, and G.L. c. 244, § 14, the plaintiffs had the authority to exercise the power of sale contained in the
Ibanez and LaRace mortgages only if they were the assignees of the mortgages at the time of the notice of sale
and the subsequent foreclosure sale. See In re Schwartz, 366 B.R. 265, 269 (Bankr.D.Mass.2007) ("Acquiring the
mortgage after the entry and foreclosure sale does not satisfy the Massachusetts statute"). [FN18] See also Jeff-
Ray Corp. v. Jacobson, 566 So.2d 885, 886 (Fla.Dist.Ct.App.1990) (per curiam) (foreclosure action could not be
based on assignment of mortgage dated four months after commencement of foreclosure proceeding).
The plaintiffs claim that the securitization documents they submitted establish valid assignments that made them
the holders of the Ibanez and LaRace mortgages before the notice of sale and the foreclosure sale. We turn, then,
to the documentation submitted by the plaintiffs to determine whether it met the requirements of a valid
assignment.

Like a sale of land itself, the assignment of a mortgage is a conveyance of an interest in land that requires a
writing signed by the grantor. See G.L. c. 183, § 3; Saint Patrick's Religious, Educ. & Charitable Ass'n v. Hale, 227
Mass. 175, 177 (1917). In a "title theory state" like Massachusetts, a mortgage is a transfer of legal title in a
property to secure a debt. See Faneuil Investors Group, Ltd. Partnership v. Selectmen of Dennis, 458 Mass. 1, 6
(2010). Therefore, when a person borrows money to purchase a home and gives the lender a mortgage, the
homeowner-mortgagor retains only equitable title in the home; the legal title is held by the mortgagee. See Vee
Jay Realty Trust Co. v. DiCroce, 360 Mass. 751, 753 (1972), quoting Dolliver v. St. Joseph Fire & Marine Ins.
Co., 128 Mass. 315, 316 (1880) (although "as to all the world except the mortgagee, a mortgagor is the owner of
the mortgaged lands," mortgagee has legal title to property); Maglione v. BancBoston Mtge. Corp., 29
Mass.App.Ct. 88, 90 (1990). Where, as here, mortgage loans are pooled together in a trust and converted into
mortgage-backed securities, the underlying promissory notes serve as financial instruments generating a potential
income stream for investors, but the mortgages securing these notes are still legal title to someone's home or
farm and must be treated as such.

Focusing first on the Ibanez mortgage, U.S. Bank argues that it was assigned the mortgage under the trust
agreement described in the PPM, but it did not submit a copy of this trust agreement to the judge. The PPM,
however, described the trust agreement as an agreement to be executed in the future, so it only furnished
evidence of an intent to assign mortgages to U.S. Bank, not proof of their actual assignment. Even if there were
an executed trust agreement with language of present assignment, U.S. Bank did not produce the schedule of
loans and mortgages that was an exhibit to that agreement, so it failed to show that the Ibanez mortgage was
among the mortgages to be assigned by that agreement. Finally, even if there were an executed trust agreement
with the required schedule, U.S. Bank failed to furnish any evidence that the entity assigning the mortgage--
Structured Asset Securities Corporation--ever held the mortgage to be assigned. The last assignment of the
mortgage on record was from Rose Mortgage to Option One; nothing was submitted to the judge indicating that
Option One ever assigned the mortgage to anyone before the foreclosure sale. [FN19] Thus, based on the
documents submitted to the judge, Option One, not U.S. Bank, was the mortgage holder at the time of the
foreclosure, and U.S. Bank did not have the authority to foreclose the mortgage.

Turning to the LaRace mortgage, Wells Fargo claims that, before it issued the foreclosure notice, it was assigned
the LaRace mortgage under the PSA. The PSA, in contrast with U.S. Bank's PPM, uses the language of a present
assignment ("does hereby ... assign" and "does hereby deliver") rather than an intent to assign in the future. But
the mortgage loan schedule Wells Fargo submitted failed to identify with adequate specificity the LaRace mortgage
as one of the mortgages assigned in the PSA. Moreover, Wells Fargo provided the judge with no document that
reflected that the ABFC (depositor) held the LaRace mortgage that it was purportedly assigning in the PSA. As with
the Ibanez loan, the record holder of the LaRace loan was Option One, and nothing was submitted to the judge
which demonstrated that the LaRace loan was ever assigned by Option One to another entity before the
publication of the notice and the sale.

Where a plaintiff files a complaint asking for a declaration of clear title after a mortgage foreclosure, a judge is
entitled to ask for proof that the foreclosing entity was the mortgage holder at the time of the notice of sale and
foreclosure, or was one of the parties authorized to foreclose under G.L. c. 183, § 21, and G.L. c. 244, § 14. A
plaintiff that cannot make this modest showing cannot justly proclaim that it was unfairly denied a declaration of
clear title. See In re Schwartz, supra at 266 ("When HomEq [Servicing Corporation] was required to prove its
authority to conduct the sale, and despite having been given ample opportunity to do so, what it produced instead
was a jumble of documents and conclusory statements, some of which are not supported by the documents and
indeed even contradicted by them"). See also Bayview Loan Servicing, LLC v. Nelson, 382 Ill.App.3d 1184, 1188
(2008) (reversing grant of summary judgment in favor of financial entity in foreclosure action, where there was
"no evidence that [the entity] ever obtained any legal interest in the subject property").



We do not suggest that an assignment must be in recordable form at the time of the notice of sale or the
subsequent foreclosure sale, although recording is likely the better practice. Where a pool of mortgages is
assigned to a securitized trust, the executed agreement that assigns the pool of mortgages, with a schedule of the
pooled mortgage loans that clearly and specifically identifies the mortgage at issue as among those assigned, may
suffice to establish the trustee as the mortgage holder. However, there must be proof that the assignment was
made by a party that itself held the mortgage. See In re Samuels, 415 B.R. 8, 20 (Bankr.D.Mass.2009). A
foreclosing entity mayprovide a complete chain of assignments linking it to the record holder of the mortgage, or a
single assignment from the record holder of the mortgage. See In re Parrish, 326 B.R. 708, 720 (Bankr.N.D.Ohio
2005) ("If the claimant acquired the note and mortgage from the original lender or from another party who
acquired it from the original lender, the claimant can meet its burden through evidence that traces the loan from
the original lender to the claimant"). The key in either case is that the foreclosing entity must hold the mortgage
at the time of the notice and sale in order accurately to identify itself as the present holder in the notice and in
order to have the authority to foreclose under the power of sale (or the foreclosing entity must be one of the
parties authorized to foreclose under G.L. c. 183, § 21, and G.L. c. 244, § 14).

The judge did not err in concluding that the securitization documents submitted by the plaintiffs failed to
demonstrate that they were the holders of the Ibanez and LaRace mortgages, respectively, at the time of the
publication of the notices and the sales. The judge, therefore, did not err in rendering judgments against the
plaintiffs and in denying the plaintiffs' motions to vacate the judgments. [FN20]

We now turn briefly to three other arguments raised by the plaintiffs onappeal. First, the plaintiffs initially
contended that the assignments in blank executed by Option One, identifying the assignor but not the assignee,
not only "evidence[ ] and confirm[ ] the assignments that occurred by virtue of the securitization agreements," but
"are effective assignments in their own right." But in their reply briefs they conceded that the assignments in
blank did not constitute a lawful assignment of the mortgages. Their concession is appropriate. We have long held
that a conveyance of real property, such as a mortgage, that does not name the assignee conveys nothing and is
void; we do not regard an assignment of land in blank as giving legal title in land to the bearer of the assignment.
See Flavin v. Morrissey, 327 Mass. 217, 219 (1951); Macurda v. Fuller, 225 Mass. 341, 344 (1916). See also G.L.
c. 183, § 3.

Second, the plaintiffs contend that, because they held the mortgage note, they had a sufficient financial interest in
the mortgage to allow them to foreclose. In Massachusetts, where a note has been assigned but there is no
written assignment of the mortgage underlying the note, the assignment of the note does not carry with it the
assignment of the mortgage. Barnes v. Boardman, 149 Mass. 106, 114 (1889). Rather, the holder of the mortgage
holds the mortgage in trust for the purchaser of the note, who has an equitable right to obtain an assignment of
the mortgage, which may be accomplished by filing an action in court and obtaining an equitable order of
assignment. Id. ("In some jurisdictions it is held that the mere transfer of the debt, without any assignment or
even mention of the mortgage, carries the mortgage with it, so as to enable the assignee to assert his title in an
action at law.... This doctrine has not prevailed in Massachusetts, and the tendency of the decisions here has been,
that in such cases the mortgagee would hold the legal title in trust for the purchaser of the debt, and that the
latter might obtain a conveyance by a bill in equity"). See Young v. Miller, 6 Gray 152, 154 (1856). In the absence
of a valid written assignment of a mortgage or a court order of assignment, the mortgage holder remains
unchanged. This common-law principle was later incorporated in the statute enacted in 1912 establishing the
statutory power of sale, which grants such a power to "the mortgagee or his executors, administrators, successors
or assigns," but not to a party that is the equitable beneficiary of a mortgage held by another. G.L. c. 183, § 21,
inserted by St.1912, c. 502, § 6.

Third, the plaintiffs initially argued that postsale assignments were sufficient to establish their authority to
foreclose, and now argue that these assignments are sufficient when taken in conjunction with the evidence of a
presale assignment. They argue that the use of postsale assignments was customary in the industry, and point to
Title Standard No. 58(3) issued by the Real Estate Bar Association for Massachusetts, which declares: "A title is
not defective by reason of ... [t]he recording of an Assignment of Mortgage executed either prior, or subsequent,
to foreclosure where said Mortgage has been foreclosed, of record, by the Assignee." [FN21] To the extent that
the plaintiffs rely on this title standard for the proposition that an entity that does not hold a mortgage may
foreclose on a property, and then cure the cloud on title by a later assignment of a mortgage, their reliance is
misplaced because this proposition is contrary to G.L. c. 183, § 21, and G.L. c. 244, § 14. If the plaintiffs did not
have their assignments to the Ibanez and LaRace mortgages at the time of the publication of the notices and the
sales, they lacked authority to foreclose under G.L. c. 183, § 21, and G.L. c. 244, § 14, and their published claims
to be the present holders of the mortgages were false. Nor may a postforeclosure assignment be treated as a pre-
foreclosure assignment simply by declaring an "effective date" that precedes the notice of sale and foreclosure, as



did Option One's assignment of the LaRace mortgage to Wells Fargo. Because an assignment of a mortgage is a
transfer of legal title, it becomes effective with respect to the power of sale only on the transfer; it cannot become
effective before the transfer. See In re Schwartz, supra at 269.

However, we do not disagree with Title Standard No. 58(3) that, where anassignment is confirmatory of an earlier,
valid assignment made prior to the publication of notice and execution of the sale, that confirmatory assignment
may be executed and recorded after the foreclosure, and doing so will not make the title defective. A valid
assignment of a mortgage gives the holder of that mortgage the statutory power to sell after a default regardless
whether the assignment has been recorded. See G.L. c. 183, § 21; MacFarlane v. Thompson, 241 Mass. 486, 489
(1922). Where the earlier assignment is not in recordable form or bears some defect, a written assignment
executed after foreclosure that confirms the earlier assignment may be properly recorded. See Bon v. Graves, 216
Mass. 440, 444-445 (1914). A confirmatory assignment, however, cannot confirm an assignment that was not
validly made earlier or backdate an assignment being made for the first time. See Scaplen v. Blanchard, 187
Mass. 73, 76 (1904) (confirmatory deed "creates no title" but "takes the place of the original deed, and is
evidence of the making of the former conveyance as of the time when it was made"). Where there is no prior
valid assignment, a subsequent assignment by the mortgage holder to the note holder is not a confirmatory
assignment because there is no earlier written assignment to confirm. In this case, based on the record before the
judge, the plaintiffs failed to prove that they obtained valid written assignments of the Ibanez and LaRace
mortgages before their foreclosures, so the postforeclosure assignments were not confirmatory of earlier
valid assignments.

Finally, we reject the plaintiffs' request that our ruling be prospective in its application. A prospective ruling is only
appropriate, in limited circumstances, when we make a significant change in the common law. See Papadopoulos
v. Target Corp., 457 Mass. 368, 384 (2010) (noting "normal rule of retroactivity"); Payton v. Abbott Labs, 386
Mass. 540, 565 (1982). We have not done so here. The legal principles and requirements we set forth are well
established in our case law and our statutes. All that has changed is the plaintiffs' apparent failure to abide by
those principles and requirements in the rush to sell mortgage-backed securities.

Conclusion. For the reasons stated, we agree with the judge that the plaintiffs did not demonstrate that they were
the holders of the Ibanez and LaRace mortgages at the time that they foreclosed these properties, and therefore
failed to demonstrate that they acquired fee simple title to these properties by purchasing them at the foreclosure
sale.

Judgments affirmed.

CORDY, J. (concurring, with whom Botsford, J., joins).
I concur fully in the opinion of the court, and write separately only to underscore that what is surprising about
these cases is not the statement of principles articulated by the court regarding title law and the law of
foreclosure in Massachusetts, but rather the utter carelessness with which the plaintiff banks documented the titles
to their assets. There is no dispute that the mortgagors of the properties in question had defaulted on their
obligations, and that the mortgaged properties were subject to foreclosure. Before commencing such an action,
however, the holder of an assigned mortgage needs to take care to ensure that his legal paperwork is in order.
Although there was no apparent actual unfairness here to the mortgagors, that is not the point. Foreclosure is a
powerful act with significant consequences, and Massachusetts law has always required that it proceed strictly in
accord with the statutes that govern it. As the opinion of the court notes, such strict compliance is necessary
because Massachusetts is both a title theory State and allows for extrajudicial foreclosure.

The type of sophisticated transactions leading up to the accumulation of the notes and mortgages in question in
these cases and their securitization, and, ultimately the sale of mortgaged-backed securities, are not barred nor
even burdened by the requirements of Massachusetts law. The plaintiff banks, who brought these cases to clear
the titles that they acquired at their own foreclosure sales, have simply failed to prove that the underlying
assignments of the mortgages that they allege (and would have) entitled them to foreclose ever existed in any
legally cognizable form before they exercised the power of sale that accompanies those assignments. The court's
opinion clearly states that such assignments do not need to be in recordable form or recorded before the
foreclosure, but they do have to have been effectuated.

What is more complicated, and not addressed in this opinion, because the issue was not before us, is the effect of
the conduct of banks such as the plaintiffs here, on a bona fide third-party purchaser who may have relied on the
foreclosure title of the bank and the confirmative assignment and affidavit of foreclosure recorded by the bank
subsequent to that foreclosure but prior to the purchase by the third party, especially where the party whose



property was foreclosed was in fact in violation of the mortgage covenants, had notice of the foreclosure, and took
no action to contest it.

FN1. For the Structured Asset Securities Corporation Mortgage Pass-Through Certificates, Series 2006-Z.

FN2. Wells Fargo Bank, N.A., trustee, vs. Mark A. LaRace & another.

FN3. The Appeals Court granted the plaintiffs' motion to consolidate these cases.

FN4. Chief Justice Marshall participated in the deliberation on this case prior to her retirement.

FN5. We acknowledge the amicus briefs filed by the Attorney General; the Real Estate Bar Association for
Massachusetts, Inc.; Marie McDonnell; and the National Consumer Law Center, together with Darlene
Manson, Germano DePina, Robert Lane, Ann Coiley, Roberto Szumik, and Geraldo Dosanjos.

FN6. The uncertainty surrounding the first issue was the reason the plaintiffs sought a declaration of clear
title in order to obtain title insurance for these properties. The second issue was raised by the judge in the
LaRace case at a January 5, 2009, case management conference.

FN7. The judge also concluded that the Boston Globe was a newspaper of general circulation in Springfield,
so the foreclosures were not rendered invalid on that ground because notice was published in that
newspaper.

FN8. In the third case, LaSalle Bank National Association, trustee for the certificate holders of Bear Stearns
Asset Backed Securities I, LLC Asset-Backed Certificates, Series 2007-HE2 vs. Freddy Rosario, the judge
concluded that the mortgage foreclosure "was not rendered invalid by its failure to record the assignment
reflecting its status as holder of the mortgage prior to the foreclosure since it was, in fact, the holder by
assignment at the time of the foreclosure, it truthfully claimed that status in the notice, and it could have
produced proof of that status (the unrecorded assignment) if asked."

FN9. On June 1, 2009, attorneys for the defendant mortgagors filed their appearance in the cases for the
first time.

FN10. The LaRace defendants allege that the documents submitted to the judge following the plaintiffs'
motions to vacate judgment are not properly in the record before us. They also allege that several of these
documents are not properly authenticated. Because we affirm the judgment on other grounds, we do not
address these concerns, and assume that these documents are properly before us and were adequately
authenticated.

FN11. This signed and notarized document states: "FOR VALUE RECEIVED, the undersigned hereby grants,
assigns and transfers to _______ all beneficial

interest under that certain Mortgage dated December 1, 2005 executed by Antonio Ibanez...."

FN12. The Structured Asset Securities Corporation is a wholly owned direct subsidiary of Lehman Commercial
Paper Inc., which is in turn a wholly owned, direct subsidiary of Lehman Brothers Holdings Inc.



FN13. As implemented in Massachusetts, a mortgage holder is required to go to court to obtain a judgment
declaring that the mortgagor is not a beneficiary of the Servicemembers Act before proceeding to
foreclosure. St.1943, c. 57, as amended through St.1998, c. 142.

FN14. The Land Court judge questioned whether American Home Mortgage Servicing, Inc., was in fact a
successor in interest to Option One. Given our affirmance of the judgment on other grounds, we need not
address this question.

FN15. An alternative to foreclosure through the right of statutory sale is foreclosure by entry, by which a
mortgage holder who peaceably enters a property and remains for three years after recording a certificate or
memorandum of entry forecloses the mortgagor's right of redemption. See G.L. c. 244, §§ 1, 2; Joyner v.
Lenox Sav. Bank, 322 Mass. 46, 52-53 (1947). A

foreclosure by entry may provide a separate ground for a claim of clear title apart from the foreclosure by
execution of the power of sale. See, e.g., Grabiel v. Michelson, 297 Mass. 227, 228-229 (1937). Because the
plaintiffs do not claim clear title based on foreclosure by entry, we do not discuss it further.

FN16. We recognize that a mortgage holder must not only act in strict compliance with its power of sale but
must also "act in good faith and ... use reasonable diligence to protect the interests of the mortgagor," and
this responsibility is "more exacting" where the mortgage holder becomes the buyer at the foreclosure sale,
as occurred here. See Williams v. Resolution GGF Oy, 417 Mass. 377, 382-383 (1994), quoting Seppala &
Aho Constr. Co. v. Petersen, 373 Mass. 316, 320 (1977). Because the issue was not raised by the defendant
mortgagors or the judge, we do not consider whether the plaintiffs breached this obligation.

FN17. The form of foreclosure notice provided in G.L. c. 244, § 14, calls for the present holder of the
mortgage to identify itself and sign the notice. While the statute permits other forms to be used and allows
the statutory form to be "altered as circumstances require," G.L. c. 244, § 14, we do not interpret this
flexibility to suggest that the present holder of the mortgage

need not identify itself in the notice.

FN18. The plaintiffs were not authorized to foreclose by virtue of any of the other provisions of G.L. c. 244, §
14: they were not the guardian or conservator, or acting in the name of, a person so authorized; nor were
they the attorney duly authorized by a writing under seal.

FN19. Ibanez challenges the validity of this assignment to Option One. Because of the failure of U.S. Bank to
document any preforeclosure sale assignment or chain of assignments by which it obtained the Ibanez
mortgage from Option One, it is unnecessary to address the validity of the assignment from Rose Mortgage
to Option One.

FN20. The plaintiffs have not pressed the procedural question whether the judge exceeded his authority in
rendering judgment against them on their motions for default judgment, and we do not address it here.

FN21. Title Standard No. 58(3) issued by the Real Estate Bar Association for Massachusetts continues:
"However, if the Assignment is not dated prior, or stated to be effective prior, to the commencement of a
foreclosure, then a foreclosure sale after April 19, 2007 may be subject to challenge in the

Bankruptcy Court," citing In re Schwartz, 366 B.R. 265 (Bankr.D.Mass.2007).

END OF DOCUMENT
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I. STATEMENT OF THE ISSUES PRESENTED 

A. Whether the Land Court erred in ruling that 
Appellants’ securitization documents did not act 
to assign the LaRace and Ibanez mortgages and 
thus did not confer legal authority on which to 
foreclose; 

B.  Whether the Land Court erred in ruling that 
Appellants’ assignments of mortgage in blank did 
not act to assign the LaRace and Ibanez mortgages 
and thus did not confer legal authority on which 
to foreclose;  

C. Whether the Land Court erred in ruling that 
Appellants did not have legal authority to 
foreclose through possession of the original 
notes, the original mortgages, the assignments of 
mortgage in blank, and the securitization 
documents; 

1. Whether the Land Court’s interpretation of 
the notice requirements of Mass. Gen. L. ch. 
244, § 14, was erroneous; 

2. Whether the Land Court erred in basing its 
decisions on the hypothetical occurrence of 
prejudice where no evidence of any prejudice 
existed in the record; 

D. Whether the Land Court erred in ruling that the 
execution and recording of a confirmatory 
assignment did not validate the prior actions 
taken by Appellants in furtherance of 
foreclosure; 

E. Whether the Land Court erred by not limiting its 
rulings to prospective application only, where it 
failed to take into consideration Title Standard 
No. 58 of the Real Estate Bar Association for 
Massachusetts and the far-reaching consequences 
of the retroactive application of its rulings on 
numerous titles to real property in 
Massachusetts.  
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II. STATEMENT OF THE CASE 

These appeals arise from two foreclosure sales 

conducted by Plaintiffs-Appellants1 after Defendants-

Appellees defaulted on their mortgage loans.  The Land 

Court erroneously ruled that Appellants were not the 

valid assignees of the mortgages and therefore did not 

have authority to issue notice and to conduct the 

sales.  In so ruling, the Land Court ignored the plain 

language of the relevant securitization agreements for 

Appellees’ loans, which affirmatively assigned and 

conveyed to Appellants all interest in the respective 

mortgages.  The Land Court also ignored Appellants’ 

good faith compliance with decades-long foreclosure 

industry practice, their status as assignees of the 

mortgages pursuant to assignments of mortgage in 

blank, and their legal possession and control of all 

indicia of ownership of the mortgage loans.   

On these bases, Appellants had authority to issue 

notices of sale and to conduct the foreclosure sales 

                                                 
1  Plaintiffs-Appellants are U.S. Bank National 
Association, as Trustee for the Structured Asset 
Securities Corporation Mortgage Pass-Through 
Certificates, Series 2006-Z (“U.S. Bank, as Trustee”), 
and Wells Fargo Bank, N.A., as Trustee for ABFC 2005 
OPT1 Trust, ABFC Asset Backed Certificates Series 
2005-OPT1 (“Wells Fargo, as Trustee”) (collectively, 
“Appellants”). 

-2- 



 

on the subject properties.  Nonetheless, in two 

sweeping decisions, the Land Court voided both 

foreclosures, rejected Title Standard No. 58 of the 

Real Estate Bar Association for Massachusetts (“REBA”) 

that endorsed the foreclosure processes employed by 

Appellants, and created wide-spread uncertainty in the 

mortgage and title industries.  Applying the Land 

Court’s reasoning, foreclosure sales conducted 

pursuant to what it defines as invalid assignments are 

void, and homeowners, whose properties have a “void” 

foreclosure sale in the chain of title, may not 

actually own the properties they purchased in good 

faith.  The Land Court’s rulings cannot stand as a 

matter of law or policy, and, if affirmed, should be 

limited to prospective application only.   

Accordingly, Appellants respectfully request that 

the Court (1) reverse the Land Court’s Memorandum and 

Order denying Appellants’ Motions for Entry of Default 

Judgment, dated March 26, 2009, vacate the Judgment 

that the Land Court entered against Appellants on that 

date, and reverse the Land Court’s Memorandum and 

Order on Appellants’ Motions to Vacate Judgment, dated 

October 14, 2009, and (2) enter judgment in 

Appellants’ favor. 
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III. STATEMENT OF FACTS 

A. Mortgage Securitization Practice 

The Land Court’s rulings implicate fundamental 

mortgage securitization practices - namely, whether 

the trustee of a securitization trust containing 

thousands of mortgage loans may foreclose on a 

mortgage held in that trust.  Under Massachusetts law, 

a trustee, like Appellants here, has such authority.  

Mortgage securitization is a mechanism by which 

mortgages are pooled together in a trust and converted 

into mortgage-backed securities that are easily bought 

and sold by investors.  See MORTGAGE-BACKED SECURITIES: 

DEVELOPMENTS AND TRENDS IN THE SECONDARY MORTGAGE MARKET § 3:3 

(Eric Smalley, et al. Eds., Thomson Reuters 2009-

2010).  Federal law expressly provides for the creation 

of mortgage-related securities.  See, e.g., 15 U.S.C. 

§ 77r-1.  The typical securitization process involves 

several participants, including loan originators, a 

depositor, a master servicer, sub-servicers, a 

trustee, and investors.  See TALCOTT J. FRANKLIN & THOMAS 

F. NEALON III, MORTGAGE AND ASSET BACKED SECURITIES LITIGATION 

HANDBOOK §§ 1:3-1:10 (Thompson Reuters 2009).       

A securitization trust is created by a “pooling 

and servicing agreement” (“PSA”), or similar 

-4- 



 

agreement, under which all ownership interest in 

thousands of mortgage loans is simultaneously assigned 

and conveyed to the trustee of the securitized trust.  

See id. § 1:12.  The mortgage loans are identified on 

a loan schedule incorporated into the PSA as an 

exhibit.  [A692, 887, 1522]; [A1295].   

Pursuant to the PSA, shortly after the mortgage 

loans are assigned and securitized, the “collateral 

file” for each loan in the trust is delivered to the 

legal possession and control of the trustee.  [A693-

95].  The collateral file for a loan typically 

includes the indicia of ownership of the subject 

loans, including the original note, endorsed in blank 

and thus bearer paper; the original mortgage; and an 

assignment of mortgage in blank.2  [Id.].   

The industry custom is not to record a document 

reflecting the assignment of a mortgage at the time 

the assignment occurs during securitization.  Instead, 

a confirmatory assignment of mortgage in a more easily 

recorded form typically is recorded only after a 

mortgage loan goes into default and resort to the 

collateral is necessary.  [A700-03]; Eno & Hovey, 28B 

                                                 
2  An assignment of mortgage in blank does not 
designate the assignee on the face of the document. 
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Massachusetts Practice: Real Estate Law, REBA Tit. 

Std. No. 58 (4th Ed. 2008).  

These practices ensure the efficient and 

effective transfer of ownership interest in a very 

large number of mortgage loans at once.  The ability 

to easily transfer ownership interest in mortgage 

loans through the securitization process is essential 

to the practical working of the secondary mortgage 

market.  See generally FRANKLIN & NEALON, MORTGAGE AND ASSET 

BACKED SECURITIES LITIGATION HANDBOOK §§ 1:37-1:47.     

B. The LaRace Mortgage Loan 

In May 2005, Appellees Mark A. LaRace and Tammy 

L. LaRace (the “LaRaces”) obtained a mortgage loan in 

the amount of $129,000.00 from Option One Mortgage 

Corporation (“Option One”) [A890-94], secured by real 

property in Springfield, Massachusetts.  [A905-12].  

Subsequently, the LaRace loan was sold by Option One 

to Bank of America.  [A1486, 1708, 2096].  Bank of 

America, in turn, sold the loan to Asset-Backed 

Funding Corporation,3 which pooled and assigned the 

                                                 
3  The sale and assignment of the mortgage loans 
from Bank of America to Asset-Backed Funding 
Corporation was conducted pursuant to a Mortgage Loan 
Purchase Agreement, whereby “all of its right, title 
and interest in and to each Mortgage Loan ... 
including any Related Documents” was sold and 
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loan to Wells Fargo, as Trustee for the ABFC 2005-OPT1 

Trust, subject to the Pooling and Servicing Agreement, 

dated October 31, 2005 (“LaRace PSA”).  [A1443-1780].   

The LaRace PSA assigned all interest in the 

LaRace note and mortgage to Wells Fargo, as Trustee.  

Specifically, the PSA provided: 

The Depositor [Asset Backed Funding Corporation], 
concurrently with the execution and delivery [of 
the Pooling and Servicing Agreement], does hereby 
transfer, assign, set over and otherwise convey 
to the Trustee [Wells Fargo] ... all the right, 
title and interest of the Depositor, including 
any security interest therein ... in and to ... 
each mortgage loan identified [by the Agreement]. 
[A1522] (emphasis added).  

The LaRace PSA further provided that: 

The Depositor and the Trustee [Wells Fargo] 
intend that the assignment and transfer herein 
contemplated constitute a sale of the Mortgage 
Loans and the Related Documents, conveying good 
title thereto free and clear of any liens and 
encumbrances, from the Depositor to the Trustee.  
[A1524].    

The term “Related Documents” is expressly defined as 

“the related Mortgage Notes, Mortgages and other 

related documents.”  [A1491] (emphasis added).   

 The LaRace PSA also assigned and conveyed to 

Wells Fargo, as Trustee all rights of the prior 

assignors and assignees as contained in the 

                                                                                                                                     
assigned. [A1709].  “Related Documents” is defined to 
include the “Mortgages.”  [A1708, 1491].  

-7- 



 

“Originator Mortgage Loan Purchase Agreement” (between 

Option One and Bank of America) and the “Mortgage Loan 

Purchase Agreement” (between Bank of America and Asset 

Backed Funding Corporation).  [A1522, 1524-26, 1711-

16].  This included the representation of the 

Depositor, Asset Backed Funding Corporation, that:  

[t]he Depositor had good and marketable title to 
each Mortgage Loan (insofar as such title was 
conveyed to it by the seller) [and that] ... [a]s 
of the Closing Date, the Depositor has 
transferred all right, title interest in the 
Mortgage Loans to the Trustee on behalf of the 
Trust.  [A1530].   

 The PSA also incorporated the representation of 

the Seller (Bank of America) to the Depositor (Asset 

Backed Funding Corporation) contained in the Mortgage 

Loan Purchase Agreement:  

[t]he Seller is the sole owner of record and 
holder of the Mortgage Loan and the Mortgage Note 
... and the Seller has good and marketable title 
thereto and has full right and authority to 
transfer and sell the Mortgage Loan to the 
Purchaser.  [A1712]. 

Pursuant to the LaRace PSA, Wells Fargo, as 

Trustee was assigned the LaRace note and mortgage and 

had possession, at all relevant times, of the original 

LaRace note (endorsed in blank), the original LaRace 

mortgage, and an assignment of mortgage in blank.  

[A1522-23]; [A890-945 (LaRace Collateral File)]. 
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After the LaRaces defaulted on their loan, Wells 

Fargo, as Trustee commenced foreclosure proceedings in 

May 2007.  [A23, 938-39].  Pursuant to Mass. Gen. L. 

ch. 244, § 14, notices of sale were published in The 

Boston Globe, listing Wells Fargo, as Trustee as the 

party seeking foreclosure.  [A23, 227, 945].  

On July 5, 2007, the property was sold at auction 

to Wells Fargo, as Trustee for $120,397.03.  [A24].  

On or about May 7, 2008, Option One, as the former 

mortgagee, executed a confirmatory assignment of the 

LaRace mortgage to Wells Fargo, as Trustee, effective 

April 18, 2007, a date prior to the issuance of the 

foreclosure notice and the foreclosure sale.  [A940].  

The assignment was recorded on May 12, 2008.  [A940, 

941-44].       

C. The Ibanez Mortgage Loan 

On or about December 1, 2005, Appellee Antonio 

Ibanez (“Ibanez”) obtained a mortgage loan in the 

amount of $103,500.00 from Rose Mortgage, Inc., 

secured by a mortgage on real property in Springfield, 

Massachusetts.  [A960-66; 967-86].  Rose Mortgage sold 

the Ibanez loan to Option One.  [A965, 987-88]. 

Subsequently, Option One sold the Ibanez loan to 

Lehman Brothers Bank, FSB, which in turn sold the loan 
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to Lehman Brothers Holdings, Inc.  [A1242, 1295-96].  

Lehman Brothers Holding sold the loan to Structured 

Asset Securities Corporation, which then pooled the 

Ibanez loan with other loans and assigned them to U.S. 

Bank, as Trustee for the Structured Asset Securities 

Corporation Mortgage Loan Trust 2006Z.  [A1295-96].  

The securitization was conducted pursuant to a Trust 

Agreement dated December 1, 2006.  [A1292-1305].   

A Private Placement Memorandum (“Ibanez PPM”), 

dated December 26, 2006, which described the 

securitization process as carried out by the Trust 

Agreement, establishes that an assignment of all 

interest in the Ibanez note and mortgage to U.S. Bank, 

as Trustee occurred.  The Ibanez PPM provided: 

The Mortgage Loans will be assigned by Depositor 
to the Trustee [U.S. Bank].... Each transfer of a 
Mortgage Loan from the Seller to the Depositor 
and from the Depositor to the Trustee will be 
intended to be a sale of that Mortgage Loan and 
will be reflected as such in the Sale and 
Assignment Agreement and the Trust Agreement....  
[A1295] (emphasis added).   

 The Trust Agreement, as described by the PPM, 

also assigned and conveyed to U.S. Bank, as Trustee 

all rights, representations and warranties provided by 

the Seller to the Depositor.  [A1296-98].  The PPM 

further represented that: 
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The related Transferor is the sole owner of 
record and holder of the Mortgage Loan and 
related mortgage ..., the related Transferor had 
good and marketable title to the mortgage and 
related mortgaged property, had full right and 
authority to transfer and sell the Mortgage 
Loans, and transferred such Mortgage Loans free 
and clear of any encumbrance.  [A1296-97].     

 Pursuant to the Trust Agreement, U.S. Bank, as 

Trustee was assigned the Ibanez note and mortgage and 

had legal possession and control, at all relevant 

times, of the original note (endorsed in blank), the 

original mortgage, and an assignment of mortgage in 

blank, which were held by a custodian on its behalf.  

[A1295-96]; [A959-1025, 1058-70 (Collateral File)]. 

After Ibanez defaulted on his mortgage loan, U.S. 

Bank, as Trustee commenced foreclosure proceedings in 

April 2007.  [A18, 1060].  Pursuant to Mass. Gen. L. 

ch. 244, § 14, notices of sale were published in The 

Boston Globe, listing U.S. Bank, as Trustee as the 

party seeking foreclosure.  [A1065].  On July 5, 2007, 

the property was sold at auction to U.S. Bank, as 

Trustee for $94,350.00.  [A19].  On or about September 

2, 2008, American Home Mortgage Servicing, Inc. 

(“AHMSI”) executed a confirmatory assignment of the 

Ibanez mortgage to U.S. Bank, as Trustee, which was 

recorded on September 11, 2008.  [A1066-67].     
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D. Procedural Background    

After the subject foreclosure sales, a question 

arose in the title insurance industry as to whether 

publication of foreclosure notices in The Boston Globe 

for property in Springfield, Massachusetts, satisfied 

Mass. Gen. L. ch. 244, § 14.  To resolve any 

uncertainty for the two properties here, Appellants 

filed separate complaints in the Land Court on 

September 16, and October 23, 2008.  [A17-26]. 

In both complaints, Appellants sought a 

declaration that Appellees’ rights in the real 

property at issue were extinguished at foreclosure 

sale; that no cloud existed on the titles to the 

properties; and that Appellants held title to the 

properties in fee simple.  [A17-21].  Both complaints 

raised only one issue – whether The Boston Globe was a 

newspaper of general circulation in Springfield for 

purposes of Mass. Gen. L. ch. 244, § 14.  [A19-20, 24-

25].  Neither of the Appellees responded to the 

complaints, and Appellants moved for entry of default 

judgment.  [A580]. 
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The Land Court informally consolidated the 

actions for pre-trial proceedings.4  [A55, 61].  The 

Land Court, sua sponte, queried whether Appellants 

were the legal “holders” of the respective mortgages, 

and thus, whether the two notices of sale complied 

with Mass. Gen. L. ch. 244, § 14.  [A578-79].  The 

Land Court requested briefing on this issue, which 

Appellants submitted in connection with their motions.  

[A61]. 

On March 26, 2009, the Land Court issued a 

Memorandum and Order disposing of Appellants’ Motions 

for Entry of Default Judgment.  [A577].  The Land 

Court first resolved the question presented in 

Appellants’ complaints, holding that publication of 

the subject foreclosure notices in The Boston Globe 

satisfied Mass. Gen. L. ch. 244, § 14.  [A584].  The 

Land Court then proceeded to find that (1) neither 

Appellant had a valid assignment of mortgage at the 

time of publication of the notices or at the time of 

the foreclosure sale, (2) the foreclosure notices 

failed to identify the “holder” of the mortgage, and 

                                                 
4  The Land Court also considered a third action, 
LaSalle Bank N.A., et al. v. Rosario, Case No. 08-
386018 (KCL), entering judgment for plaintiff in its 
March 26, 2009 Memorandum and Order.  [A593-95].   
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(3) the notices were deficient under Mass. Gen. L. ch. 

244, § 14.  [A592-93].  Put another way, the Land 

Court held that Appellants lacked authority as 

assignees to conduct the subject foreclosures.  [Id.]. 

As a result, the Land Court not only denied the 

motions for entry of default judgment, but also, sua 

sponte, entered judgment against both Appellants, 

found both foreclosure sales void, and dismissed 

Appellants’ complaints with prejudice.  [A593-95].  

Appellants then filed separate, but substantially 

similar, motions to vacate judgment.  [A596, 637]. 

On October 14, 2009, the Land Court issued a 

Memorandum and Order denying Appellants’ motions to 

vacate judgment and reaffirming its prior judgment.  

[A1136].  The Land Court again held that Appellants 

were not the “holders” of the respective mortgages.  

[A1156].  According to the Land Court, an entity 

becomes the “holder” of a mortgage for the purposes of 

Mass. Gen. L. ch. 244, § 14, only where the assignment 

is “in recordable form” and expressly identifies that 

entity as the assignee.  [A587, 1147-48, 1158].   

On October 30, 2009, Appellants filed separate 

notices of appeal from the Land Court’s two memoranda 

and its judgment against both entities.  [A1163-66].    
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IV. SUMMARY OF THE ARGUMENT 

The Land Court’s rulings were erroneous and 

should be reversed for the following reasons.  First, 

the Land Court erred by ignoring the plain language of 

Appellants’ securitization agreements that assigned 

all interest in Appellees’ loans to Appellants.  The 

assignment provisions in those agreements are valid 

and enforceable, and provided the legal predicate on 

which to provide notice pursuant to Mass. Gen. L. ch. 

244, § 14, and to invoke the power of sale pursuant to 

Mass. Gen. L. ch. 183, § 21.  [pp. 17-28]. 

Second, rather than giving effect to the language 

of assignment in the securitization agreements, the 

Land Court devoted much of its analysis to whether 

assignments of mortgage in blank satisfy Mass. Gen. L. 

ch. 244, § 14.  The controlling language of assignment 

is found in the securitization agreements, but even if 

that were not the case, the Land Court erred in 

holding that assignments of mortgage in blank do not 

evidence a valid transfer of a mortgage.  [pp. 28-34]. 

Third, the Land Court erred in ruling that 

Appellants’ equitable interests in the mortgages as 

note holders, their status as owners of Appellees’ 

mortgage loans under the operative securitization 
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agreements, and their legal possession and control of 

all indicia of ownership in the mortgages did not vest 

in them authority to foreclose.  The Land Court’s 

interpretation of Mass. Gen. L. ch. 244, § 14, is not 

supported by the law, and the Court erred in 

considering the hypothetical possibility of prejudice 

where no evidence existed in the record.  [pp. 34-46].   

Fourth, after the foreclosure sales, Appellants 

recorded confirmatory assignments of mortgage in 

accord with a decades-long practice in Massachusetts 

and in accordance with REBA Title Standard No. 58.  

The Land Court’s rejection of the confirmatory 

assignments of mortgage was plain error.  [pp. 46-48]. 

Finally, the Land Court’s decisions have arguably 

affected thousands of properties that have a “void” 

foreclosure sale in their chain of title.  As a matter 

of public policy, the Land Court’s rulings should not 

stand.  If, however, they are affirmed on appeal, 

sound policy mandates prospective application only of 

those rulings.  [pp. 18-50]. 

V. STANDARD OF REVIEW 

 In disposing of Appellants’ motions for entry of 

default judgment and subsequent motions to vacate 

judgment, the Land Court dismissed the complaints as a 
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matter of law.  This Court reviews rulings of law and 

legal conclusions de novo.  See Norfolk & Dedham Mut. 

Fire Ins. Co. v. Morrison, -- N.E.2d --, 2010 WL 

1345156, at *3 (Mass. Apr. 8, 2010).     

VI. ARGUMENT 

A. The Land Court Erred In Ruling That The 
Securitization Agreements Did Not Assign The 
Mortgages To Appellants And That Appellants 
Did Not Have Legal Authority To Foreclose 

Courts must interpret contracts in accordance 

with the plain meaning and intent of the parties as 

expressed therein.  See Polito v. School Comm. of 

Peabody, 69 Mass. App. Ct. 393, 396 (2007).  In doing 

so, courts must give effect to all of a contract’s 

provisions and must not render words or portions of a 

contract superfluous.  See Worcester Mut. Ins. Co. v. 

Marnell, 398 Mass. 240, 245 (1986).   

The Land Court violated these basic tenets of 

contract law when it ignored the plain language of the 

LaRace and Ibanez securitization agreements.  The 

LaRace PSA and the Ibanez Trust Agreement, by their 

plain terms, assigned all interest in the subject 

loans (including the mortgages) to Appellants.  See 

Mass. Gen. L. ch. 183, § 28 (“the word ‘assign’ shall 

be a sufficient word to transfer the mortgage without 
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the words ‘transfer and set over’”).  That the 

securitization agreements were not formally titled 

“assignment of mortgage” is of no import.  Cousbelis 

v. Alexander, 315 Mass. 729, 730 (1944) (“[t]he form 

of the memorandum is immaterial, if its contents 

adequately set forth the agreement”) (quotation 

omitted).  It is enough that the operative 

securitization agreements affirmatively assigned the 

mortgages to Appellants. 

1.  The LaRace PSA Assigned The LaRace 
Mortgage To Wells Fargo, As Trustee 

 The LaRace loan is subject to the plain language 

of the PSA, which transferred, assigned and conveyed 

all interest in the LaRace loan, including any 

security interest (i.e., the mortgage), to Wells 

Fargo, as Trustee, [A1522-24], and is identified on 

the Mortgage Loan Schedule appended to the PSA [A887].     

Numerous other provisions in the PSA acknowledge 

and confirm this assignment of mortgage.  At Section 

2.02 of the PSA, for example, the Depositor and Wells 

Fargo, as Trustee acknowledged that: 

The Depositor and the Trustee intend that the 
assignment and transfer herein contemplated 
constitute a sale of the Mortgage Loans and the 
Related Documents, conveying good title thereto 
free and clear of any liens and encumbrances, 
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from the Depositor to the Trustee.  [A1524] 
(emphasis added).   

“Related Documents” includes “Mortgages.”  [A1491]. 

At Section 2.07 of the PSA, Wells Fargo, as 

Trustee again “acknowledge[d] the assignment to it of 

the Mortgage Loans and the delivery to it of the 

Mortgage Files, ... and the Trustee acknowledge[d] the 

assignment to it of all other assets included in the 

Trust Fund....”  [A1531].5  Wells Fargo, as Trustee, 

further acknowledged receipt of “all other assets 

included in the definition of ‘Trust Fund.’”  [A1531]. 

The LaRace PSA effected an assignment and sale of the 

LaRace mortgage, note and related ownership documents 

to Wells Fargo, as Trustee.  By ignoring the terms of 

the PSA, the Land Court erred and should be reversed.   

2.  The Ibanez Trust Agreement Assigned The 
Ibanez Mortgage To U.S. Bank, As Trustee 

The Trust Agreement referenced in the Ibanez PPM 

contains similar language of assignment to U.S. Bank, 

as Trustee.6  The PPM specifically provides that: 

                                                 
5  “Mortgage Loans” and “Trust Fund” are defined 
terms in the PSA. [A1482, A1502].   
6  Because the Land Court entered judgment sua 
sponte on a motion for entry of default, the parties 
never engaged in discovery related to the 
securitization agreements.  Instead, the Land Court 
considered the securitization documents, among others, 
which were submitted in connection with Appellants’ 
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Each transfer of a Mortgage Loan from the Seller 
to the Depositor and from the Depositor to the 
Trustee will be intended to be a sale of that 
Mortgage Loan and will be reflected as such in 
the Sale and Assignment Agreement and the Trust 
Agreement....  

[A1295-96] (emphasis added).  Additionally, in 

connection with the sale and assignment of each 

Mortgage Loan, the PPM required the original mortgage 

note, the original mortgage with evidence of recording 

indicated thereon, and related documents be delivered 

to the custodian on behalf of the trustee. [A1295-96]. 

 The PPM establishes that the Trust Agreement 

served to sell all interest in the Ibanez loan, 

including the mortgage, to U.S. Bank, as Trustee.  By 

concluding otherwise and ignoring the plain evidence 

of assignment, the Land Court erred and should be 

reversed.  

                                                                                                                                     
motions to vacate the judgment against them.  In 
connection with the Ibanez loan, U.S. Bank, as Trustee 
submitted the PPM, which served as an offer of the 
mortgage-backed securities to investors, to the Land 
Court as evidence of the securitization of the Ibanez 
loan.  The PPM details the provisions of the Trust 
Agreement, and evidences the assignment of the 
relevant mortgage to U.S. Bank, as Trustee as 
effectuated by the Trust Agreement.  U.S. Bank, as 
Trustee represents that the language of assignment 
contained in the Trust Agreement is in accord with the 
analogous language of conveyance contained in the 
LaRace PSA.  U.S. Bank, as Trustee is prepared to 
submit the Trust Agreement upon request by this Court 
or to the Land Court upon remand, if remand is deemed 
necessary.   
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3.  The Land Court Fundamentally Misread The 
Securitization Agreements And Related 
Documents 

 As the above-cited language confirms, the 

operative securitization agreements assigned and sold 

the LaRace and Ibanez mortgages to Appellants.  

[A1522, LaRace PSA § 2.01 (“The Depositor ... does 

hereby transfer, assign, set over and convey” to Wells 

Fargo, as Trustee “all right, title and interest of 

the Depositor, including any security interest 

therein” to each Mortgage Loan)]; [A1523-24, LaRace 

PSA § 2.02 (“the assignment and transfer ... 

constitute[s] a sale of the Mortgage Loans and the 

Related Documents,” including the “mortgage,” to Wells 

Fargo, as Trustee)]; [A1295, Ibanez PPM at 119 

(transfer of Mortgage Loan to U.S. Bank, as Trustee, 

is “a sale of that Mortgage Loan”)].   

 The Land Court, however, wrongly ignored the 

plain language of the LaRace PSA and the Ibanez Trust 

Agreement (as described in the PPM).  Instead, the 

Land Court ruled that “[t]he various agreements 

between the securitization entities stating that each 

had a right to an assignment of the mortgage are not 

themselves an assignment” and that “[a]t best, the 

agreements gave those entities a right to bring an 
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action to get an assignment.”  [A1158].  The Land 

Court misinterpreted the language of the 

securitization agreements.  Nothing in the agreements 

suggests that the assignments of the mortgages were 

prospective or otherwise dependent upon the completion 

of an assignment of mortgage in recordable form.  

Rather, the language of assignment effected an 

immediate assignment of the mortgages to Appellants.  

The Land Court’s fundamental misreading of the 

securitization agreements was erroneous and should be 

reversed.   

4.  The Land Court’s Decisions Are Contrary To 
The Weight Of Authority On The Effect Of 
Securitization Agreements  

Not only do the Land Court’s decisions render 

nugatory entire portions of the LaRace PSA and Ibanez 

Trust Agreement, but those decisions are also 

inconsistent with the weight of authority. 

At least one court applying Massachusetts law has 

found that a similar securitization agreement acted to 

assign all interest in loans (including the mortgages) 

to the securitization trustee.  In In re Samuels, 415 

B.R. 8, 18 (Bankr. D. Mass. 2009), the U.S. Bankruptcy 

Court for the District of Massachusetts ruled that 

“[t]he [Pooling and Servicing Agreement] itself, in 
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conjunction with the schedule of mortgages deposited 

through it into the pool trust, served as a written 

assignment of the designated mortgage loans, including 

the mortgages themselves.” (emphasis added).   

Courts in other jurisdictions endorse the same 

reasoning applied in In re Samuels.  In U.S. Bank N.A. 

v. Cook, No. 07 C 1544, 2009 WL 35286 (N.D. Ill. Jan. 

6, 2009), for example, the U.S. District Court for the 

Northern District of Illinois found that language 

similar to the LaRace PSA and Ibanez Trust Agreement 

effected an assignment of mortgage to the trustee.  

Id. at *3.  The PSA in question provided that the 

depositor “does hereby assign to the trustee without 

recourse all the right, title, and interest of the 

Depositor in and to ... the Mortgage Loans.”  Id.; see 

also [A1522 (LaRace PSA)].   

Likewise, in LaSalle Bank N.A. v. Nomura Asset 

Capital Corp., 180 F. Supp. 2d 465 (S.D.N.Y. 2001), 

the U.S. District Court for the Southern District of 

New York found that language contained in a PSA served 

to assign a mortgage to the trustee.  Id. at 470-71.  

The PSA at issue provided that the depositor did 

“sell, transfer, assign, set over and otherwise convey 

to the Trustee ... all right, title and interest” that 
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the depositor held in the mortgage.  Id.  The court 

ruled that this language assigned all right, title and 

interest in the mortgage to the trustee.  Id. at 471.   

Other decisions that reach the same conclusion 

include Wells Fargo Bank, N.A. v. Konover, No. 3:05 CV 

1924 (CFD), 2009 WL 2710229, at *3 (D. Conn. Aug. 21, 

2009) (PSA vested authority in trustee to bring legal 

action in the event of default); In re Kang Jin Hwang, 

396 B.R. 757, 767 (Bankr. C.D. Cal. 2008) (“[i]f a 

loan has been securitized, the real party in interest 

is the trustee of the securitization trust”); and 

LaSalle Bank N.A. v. Lehman Bros. Holdings, Inc., 237 

F. Supp. 2d 618, 632-33 (D. Md. 2002) (PSA granted 

trustee authority to bring suit on behalf of trust).  

As “assigns” under the securitization agreements, 

Appellants had the authority under Massachusetts law 

to issue notices of sale pursuant to Mass. Gen. L. ch. 

244, § 14, and to invoke the statutory power of sale 

set forth in Mass. Gen. L. ch. 183, § 21.     

5.  The Land Court Erred In Requiring An 
Assignment Be In Recordable Form  

The Land Court objected to the securitization 

agreements because they were not “in recordable form”  

[A1158], but the Land Court’s whole-cloth creation of 
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this prerequisite to the enforceability of an 

assignment is not supported by Massachusetts law.   

There is nothing in the foreclosure notice 

statute (Mass. Gen. L. ch. 244, § 14), the statute 

setting forth the power of sale (Mass. Gen. L. ch. 

183, § 21), or the Statute of Frauds (Mass. Gen. L. 

ch. 259, § 1), which requires that an assignment of 

mortgage be “in recordable form” in order to be 

enforceable in a foreclosure proceeding.  Indeed, 

these statutes do not speak at all to the need for 

recordation, with the reason being that “[t]he 

interest of anyone in an existing mortgage may be 

shown by parol-evidence [and] is not confined to the 

record title.”  Lamson & Co. v. Abrams, 305 Mass. 238, 

244 (1940); see also Equity One, Inc. v. Estate of 

Williams, 72 Mass. App. Ct. 1108, at *1 & n.2 (July 

16, 2008) (“the Statute of Frauds does not require 

that a writing be recorded to effect a valid 

conveyance”) (unpublished disposition).     

Even the recording statute instructs that the 

failure to include certain information on the face of 

an assignment of mortgage has no effect on the 

validity of the assignment.  See Mass. Gen. L. ch. 

183, § 6C (failure to include name and address of 
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assignee “shall not affect the validity of any 

mortgage or assignment of a mortgage”) (emphasis 

added); Mass. Gen. L. ch. 183, § 6B (failure to 

include street address “shall not affect the validity 

of the document”)(emphasis added).  

Thus, the Land Court was simply wrong when it 

held that the “recordability” of a document affects 

the validity of the assignments conveyed thereby.  No 

such requirement is found in Massachusetts law.7  The 

Land Court’s unfounded creation of such a requirement 

does not, and cannot, alter the validity of the 

assignments effectuated here.    

6.  The Securitization Agreements Satisfy All 
Of The Land Court’s Requirements 

Even assuming, for the sake of argument, that the 

Land Court’s “in recordable form” construct were the 

law, both sets of securitization agreements here meet 

all that the Land Court requires.    

First, the LaRace PSA and the Ibanez Trust 

Agreement contain plain language of assignment (see 

§§ VI.A.1 & VI.A.2, supra), which demonstrates, in 

satisfaction of Mass. Gen. L. ch. 183, § 28, that 

                                                 
7  Numerous Massachusetts cases hold that an 
assignment need not be recorded to be enforceable.  
See Montague v. Dawes, 94 Mass. 397, 400 (1866); 
MacFarlane v. Thompson, 241 Mass. 486, 489 (1922).  
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Appellants have been assigned all interest in the 

subject loans, including the security interests.   

Second, the securitization agreements clearly 

identify the name and address of the assignees of the 

mortgages as Appellants.  [A1295, 1522-24].  These 

agreements, therefore, satisfy the recording statute, 

Mass. Gen. L. ch. 183, § 6C.  

Third, the securitization agreements satisfy the 

Statute of Frauds.  All parties to the agreements, 

including the respective assignors and assignees, are 

signatories.  Thus, the Statute of Frauds is no bar to 

the enforceability of the assignments effected by way 

of the securitization agreements. 

Finally, the securitization agreements include 

mortgage schedules listing each mortgage loan assigned 

to Appellants thereunder.  The original notes and 

mortgages, which were sold, assigned, and delivered 

pursuant to the LaRace PSA and the Ibanez Trust 

Agreement, identified the borrower name, the property 

address, and the book and page number for each 

mortgage.  [A890-94, 895-914, 960-66, 967-86].  

As unambiguous assignees under the securitization 

agreements, which themselves comply with the Land 

Court’s requirements, Appellants had the authority to 
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issue notices of, and to conduct, foreclosure sales.  

The Land Court’s finding to the contrary was in error 

and should be reversed.   

B. The Land Court Erred In Ruling That The 
Assignments Of Mortgage In Blank Did Not 
Assign The Mortgages And That Appellants Did 
Not Have Legal Authority To Foreclose 

The Land Court all but ignored the assignment 

provisions contained in the securitization agreements, 

and instead devoted much of its analysis to whether 

assignments of mortgage in blank satisfied Mass. Gen. 

L. ch. 244, § 14.  The controlling language of 

assignment is found in the securitization agreements, 

but even if that were not the case, the Land Court 

erred in holding that the assignments of mortgage in 

blank did not effect a valid transfer of the 

mortgages.  [A1147-48].  At the very least, the 

assignments of mortgage in blank evidence the 

assignments effectuated by the securitization 

agreements.     

1.  The Relevant Massachusetts Statutes Do Not 
Support The Land Court’s Rulings 

 The Land Court makes much of the fact that 

assignments of mortgage in blank do not identify the 

assignee, and are thus not “in recordable form.”  

[A587, 1147-48].  But nothing in Massachusetts law 
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requires an assignment of mortgage be recorded or in 

recordable form to be valid.  See § VI.A.5, supra.  

Moreover, for the same reasons that the securitization 

agreements satisfy the legal requirements to convey a 

valid assignment of mortgage, the assignments of 

mortgage in blank are similarly enforceable under 

Massachusetts law.  Appellants’ assignments of 

mortgage in blank contain express language of 

assignment under Mass. Gen. L. ch. 183, § 28.  [A916, 

987].  And, for the purposes of the Statute of Frauds, 

each assignment of mortgage in blank is signed by 

Option One as the party “to be charged.”  Mass. Gen. 

L. ch. 259, § 1. 

That the assignees’ names are not also included 

on the assignments of mortgage in blank does not 

otherwise affect their validity under the Statute of 

Frauds.  A deed is not invalid if alterations are made 

at the grantor’s direction or where filling in of the 

blanks is immaterial to the validity of the instrument 

and does not alter its legal tenor and effect.  See 

Phelps v. Sullivan, 140 Mass. 36, 36-37 (1885).  

Here, the securitization agreements demonstrate 

the assignors’ intent and act to assign all interest 

in the subject loans to Appellants by way of the 
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securitization agreements themselves.  The transfer of 

the assignments of mortgage in blank to Appellants at 

the time of securitization further evidences and 

confirms the assignments that occurred by virtue of 

the securitization agreements, and, in fact, are 

effective assignments in their own right.  Whether or 

not Appellants had filled in their respective names on 

the instruments, as the securitization agreements 

provided them authority to do, is immaterial to the 

validity of these instruments and does not alter their 

legal effect.  Cf. Lynn Tucker Sales v. LeBlanc, 323 

Mass. 721, 723 (1949) (alteration does not render 

instrument invalid where alteration reflects the 

intent of the parties); James v. Tilton, 183 Mass. 

275, 277-78 (1903) (insertion of name in note not 

material “since it did not change in any respect what 

was already the legal effect of the note”).       

 The Land Court’s contrary conclusion is not 

supported by the cases which the Land Court cites, 

namely Flavin v. Morrissey, 327 Mass. 217 (1951) and 

Macurda v. Fuller, 225 Mass. 341 (1916).  Flavin and 

Macurda addressed the issue of whether a deed in fee 

simple is invalid if it is executed with the grantee’s 

name left blank, to be filled in at a later time.  
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Both cases involved overt acts of fraud such that a 

finding in the negative would have permitted the fraud 

to go unchallenged.  In the present actions, however, 

there is no evidence or allegation of any fraud or 

impropriety that would make enforcement of the 

assignments in blank inequitable, as was the case with 

the deeds in Flavin and Macurda.  

Furthermore, both cases involved deeds of real 

estate conveying full title to the properties at 

issue.  An assignment of mortgage is not a “deed” as 

considered in Flavin and Macurda.  While a mortgage 

may convey an interest in the underlying property, it 

is merely security for a debt evidenced in a note.  

See Vee Jay Realty Trust Co. v. DiCroce, 360 Mass. 

751, 753 (1972) (“as to the all the world except the 

mortgagee, a mortgagor is the owner of the mortgaged 

lands, at least till the mortgagee has entered for 

possession”); Negron v. Gordon, 373 Mass. 199, 204 

(1977) (“[i]t is only for the purpose of securing the 

debt that the mortgagee is to be considered owner of 

the property”); Weinberg v. Brother, 263 Mass. 61, 61 

(1928) (“[t]he mortgage is merely security for the 

note.  As the note has been transferred to the real 

owner, the defendant would hold the mortgage in trust 
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for the owner, even if there had been no assignment of 

it”).   

Nothing in Massachusetts law expressly requires 

an assignment of mortgage to identify the assignee by 

name to be valid or prohibits a party in possession of 

an assignment of mortgage (and the original note and 

mortgage) from invoking the statutory power of sale 

simply because the assignment fails to list the name 

of the assignee in possession.  Thus, the Land Court 

erred when it ruled that the assignments of mortgage 

in blank failed to confer and evidence standing to 

issue notice of foreclosure and to exercise the power 

of sale, and its rulings should be reversed.  

2.  The Land Court Erred In Ruling That The 
Assignments Of Mortgage In Blank Did Not 
Comport With The Securitization Agreements 

 Contrary to the Land Court’s reading, Appellants’ 

securitization agreements do not impose a requirement 

that the assignments of mortgage in blank identify 

Appellants as assignees as a prerequisite for 

validity.  Rather, the agreements contemplate an 

assignment of mortgage in blank that is ready to be 

recorded, except as to the name of the assignee.  The 

LaRace PSA required the Depositor, at the time of the 

execution and delivery of the PSA, to “transfer and 
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assign” to the Trustee (Wells Fargo), among other 

things “an original Assignment of Mortgage (which may 

be in blank), in form and substance acceptable for 

recording.”  [A1522] (emphasis added).  Similarly, the 

Ibanez PPM demonstrates that the Trust Agreement 

required delivery to the Trustee (U.S. Bank) of, among 

other things, “an original assignment of the mortgage 

to the Trustee or in blank in recordable form.”  

[A1295] (emphasis added).     

 The only fair reading of these provisions is that 

an assignment in blank constitutes an assignment “in 

recordable form,” and that the identity of the trustee 

need not be included on the face of the assignment of 

mortgage in blank for it to be valid and enforceable.  

A contrary reading - that an “assignment in blank in 

recordable form” means an assignment identifying the 

“name” of the assignee - impermissibly renders the 

phrase “in blank” meaningless.  See Marnell, 398 Mass. 

at 245; Associated Credit Servs. v. Worcester, 33 

Mass. App. Ct. 92, 93-94 (1992).   

3.  Appellees Lack Standing To Challenge Any 
Purported Non-Compliance With The 
Securitization Agreements 

 Even crediting the Land Court’s finding that 

Appellants’ assignments of mortgage in blank failed to 
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comply with the relevant securitization agreements, 

Appellees lack standing to challenge whether actions 

were taken in accordance with the terms of those 

agreements.  See Spinner v. Nutt, 417 Mass. 549, 555 

(1994).  Appellees are not parties to the relevant 

agreements, and as a matter of law, are not the 

intended third-party beneficiaries thereof.  [A1600]. 

See In re Samuels, 415 B.R. at 22; In re Almeida, 417 

B.R. 140, 149 n.4 (Bankr. D. Mass. 2009).  Thus, the 

Land Court erred in conferring on them the benefit of 

agreements to which they are not parties.   

C. The Land Court Erred In Ruling That 
Appellants Did Not Have Sufficient Financial 
Interest To Foreclose 

1.  Appellants’ Equitable Interest In The 
Mortgages As Note Holders And Their Legal 
Possession And Control Of All Indicia Of 
Ownership In the Mortgages At All Relevant 
Times Vested In Them Authority To 
Foreclose 

 The Land Court’s interpretation of Mass. Gen. L. 

ch. 244, § 14, as permitting only a “holder” of a 

mortgage to issue notice of foreclosure was wrong.  

Courts have found that the power to foreclose is not 

limited to the mortgage holder, and it may be 

exercised by those possessing “sufficient financial 

interest[s].”  Saffran v. Novastar Mortgage, Inc., No. 
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4:07-cv-40257-PBS, Order re: Emergency Motion for Stay 

Pending Appeal at 5-6 (D. Mass. Oct. 18, 2007); see 

also Nichols v. Cadle Corp., 139 F.3d 59, 62 (1st Cir. 

1998) (splintered rights, taken together, comprise 

”ownership” of mortgage sufficient to permit 

foreclosure under loan agreement).   

 At the time the subject foreclosure notices 

issued and at the time of the sales, Appellants had 

legal possession of all indicia of ownership in the 

subject loans, including the original note, the 

original mortgage, and the original assignment of 

mortgage in blank.  See Abrams, 305 Mass. at 244 

(“interest ... in an existing mortgage ... is not 

confined to the record title”).  Thus, Appellants 

possessed more than “sufficient financial interest” to 

issue notice of foreclosure and to exercise the power 

of sale.  Each was identified as the assignee and 

owner of all interest in the respective loans by 

virtue of the operative securitization agreement.  

Each, as holder of a note endorsed in blank and 

payable to the bearer, had equitable ownership of the 

incidents of the mortgage.  Comm. v. Globe Invest. 

Co., 168 Mass. 80, 81 (1897) (holder of note “is 

equitably entitled to assignments of the mortgages 
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given as security for the notes”); First Nat’l Bank of 

Cape Cod v. North Adams Hoosac Sav. Bank, 7 Mass. App. 

Ct. 790, 796 (1979) (holder of note “can thereafter 

enforce in equity an assignment of the mortgage”).   

 The Land Court erred in not looking at the full 

evidence of ownership of the subject loans – the 

original notes and mortgages – which were assigned and 

sold to Appellants by way of the securitization 

agreements.  In so ruling, the Land Court set a 

standard at odds with the standard employed by the 

U.S. Bankruptcy Court for the District of 

Massachusetts.  Under that court’s rules, a creditor 

may make a claim to assert its rights in a mortgage by 

“attaching copies of the original note, mortgage or 

security agreement to the proof of claim, [and] ... 

copies of any and all assignments or other appropriate 

documentation sufficient to trace the chain of 

ownership in the mortgage or security agreement.”  See 

U.S. Bankr. Court for D. Mass., Local Rules, Chapter 

13 Rules, Rule 13-13 (emphasis added).  The Bankruptcy 

Court looks beyond recorded assignments of mortgage to 

all indicia of ownership, including securitization 

agreements, in determining a party’s rights in a 
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mortgage.  The Land Court erred when it failed to do 

the same. 

2.  The Land Court’s Construction Of The 
Notice Requirements Of Mass. Gen. L. Ch. 
244, § 14 Was Erroneous 

 The Land Court’s overly technical reading of 

Mass. Gen. L. ch. 244, § 14 was wrong.  The proper 

focus should be on whether the notices provided the 

borrower with sufficient information to protect his or 

her own interests – and, in the case of a technical 

error, whether that error actually prejudiced the 

rights of the mortgagor.   

 Where a foreclosure sale is conducted with 

reasonable diligence and performed in a commercially 

reasonable manner, without evidence of fraud, 

misconduct, or prejudice, there is no reason to 

invalidate the sale.  See States Res. Corp. v. The 

Architectural Team, Inc., 433 F.3d 73, 81 (1st Cir. 

2005).  The Land Court’s contrary construction is 

premised on an erroneous adherence to the sample 

notice form appended to the statute and ignores the 

statute’s express permission to employ other forms of 

notice.  See Bank of N.Y. v. Apollos, No. 08-ADMS-

10045, 2009 WL 1111198 (Mass. App. Div. Feb. 27, 2009) 

(“[a]s G.L. c. 244, § 14 does not mandate the use of 
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the form contained therein, and the form used in this 

case contains the elements that protect the mortgagor 

and prospective bidder, we find no error”). 

 Several recent court decisions have interpreted 

the provisions of Mass. Gen. L. ch. 244, § 14, and the 

similar provisions of Mass. Gen. L. ch. 244, § 17B 

(governing deficiency notices), in accordance with a 

practical approach to providing notice. 

 In Tarvezian v. Debral Realty, No. 921437, 1996 

WL 1249891, at *3 (Mass. Super. Ct. Sept. 27, 1996), 

the Superior Court refused to invalidate a foreclosure 

sale where the Section 17B deficiency notice 

identified the wrong entity as the holder of the 

mortgage.  The court distinguished Bottomly v. 

Kabachnick, 13 Mass. App. Ct. 480 (1982), and Roche v. 

Farnsworth, 106 Mass. 509 (1871), upon which the Land 

Court here relied, as “situations wherein the 

mortgagor received no actual notice as to the identity 

of the holder, what properties were being foreclosed 

upon or when the sale was to be conducted” and found 

that “[n]o logical inference can be drawn showing that 

the inadequacy of the letters of notification sent to 

the plaintiff, in this case, negatively affected the 

sale price.”  Tarvezian, 1996 WL 1249891, at *3.   
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 In FDIC v. Kefalas, 62 Mass. App. Ct. 1121, at *1 

(2005) (unpublished disposition), the original 

mortgagee, the Bank of New England (“BNE”), was 

declared insolvent and placed under a receivership.  

When the New Bank of New England (“NBNE”), which 

assumed substantially all of BNE’s assets, published 

notices of foreclosure, it listed BNE as the mortgage 

holder.  Id.  In rejecting the mortgagor’s challenge 

to the notice for failure to name NBNE, the court held 

“we fail to see why the change in name was 

significant” and “[t]he defendant’s assertion that the 

difference in name may have prejudiced the outcome of 

the sale is entirely speculative.”  Id.   

 In Nichols v. Cadle Co., 139 F.3d 59 (1st Cir. 

1998), the First Circuit rejected an argument that a 

foreclosure was invalid because the notice was 

published and foreclosure sale conducted by a party 

that was not the holder or the assignee of the 

mortgage at the time of sale.  Id. at 61.  The court 

held that even if the defendant was not the holder of 

the mortgage at those times, “[t]he trust has not 

shown any respect in which it has been disadvantaged.”  

Id. at 62.   
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 In Bank of New York v. Apollos, 2009 WL 1111198, 

the notice of foreclosure sale did not name the holder 

of the mortgage and failed to make reference to the 

unrecorded assignment under which the assignee held 

the mortgage.  Nevertheless, the court found that 

because the notice listed the essential elements of 

the foreclosure sale, the mortgagor’s interests were 

protected.  Id. at *1-2.  The court also found that 

“[t]here is no suggestion that the sale was conducted 

in a commercially unreasonable manner.”  Id.  Absent 

prejudice, the court refused to invalidate the sale.   

 The above-described cases all reject a hyper-

technical interpretation of the notice statutes and 

recognize the importance of focusing on whether 

prejudice resulted from the manner of issuance, and 

content, of the notices of foreclosure.  The Land 

Court erred when it eschewed this practical approach 

in favor of a rigid, formalistic construction of the 

notice statute.     

 As in the cases discussed above, the foreclosure 

notices at issue here identified the party seeking to 

exercise the power of sale, the party that was the 

holder of the underlying debt (i.e., the note), and 

the party to which a formal confirmatory assignment of 
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the mortgage could be executed and delivered upon 

request.  Appellants also had possession of all of the 

original ownership documents, and were assignees of 

the mortgages under the operative securitization 

agreements.  The notices identified the party 

possessing all indicia of ownership of the mortgage.  

Appellees, or any potential bidder at the foreclosure 

sale, could have requested confirmation of Appellants’ 

authority to conduct the sale and/or to issue notice, 

and both entities could have produced such evidence.  

Neither Appellee, nor anyone else, however, requested 

such confirmation at or before the foreclosure sales.   

 In interpreting Mass. Gen. L. ch. 244, § 14, the 

Land Court relied heavily on the holdings of Roche v. 

Farnsworth, 106 Mass. 509 (1871), and Bottomly v. 

Kabachnick, 13 Mass. App. Ct. 480 (1982).  This was 

error.  In those cases, unlike the cases here, the 

foreclosure notices failed to identify any party as 

the purported holder of the mortgage or as the party 

purporting to act under the power of sale.  Thus, they 

did not provide the mortgagor with any information to 

use if necessary to challenge the foreclosures.   

 In Roche, the notice listed only the original 

mortgagor and mortgagee, neither of which had 
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maintained any interest in the property.  This Court 

found that “it is not unreasonable strictness to 

require [the party acting under the power of sale] to 

state what property he proposes to sell, and who 

proposes to make the sale, and who advertises it for 

sale.”  Roche, 106 Mass. at 513.  Thus, Roche stands 

for the proposition that the notice should list: 

(1) what is being sold; (2) who is doing the selling; 

and (3) who is advertising the foreclosure sale.  The 

sales here met all of these conditions.    

 In Bottomly, the Appeals Court voided a 

foreclosure sale based on a defective notice “because 

it failed to identify the holder of the mortgage.”  13 

Mass. App. Ct. at 483-84.  Yet that notice, unlike the 

notices here, failed to identify either the holder (or 

purported holder) of the mortgage or the party 

conducting the foreclosure sale.  Id. at 481.  While 

the language chosen by the court in Bottomly suggests 

a bright-line rule, the facts of the case indicate a 

more practical holding, namely that the notice must 

identify the party that purports to exercise the power 

of sale and to issue the notice.   

 Unlike Roche and Bottomly, the foreclosure 

notices at issue here provided Appellees with all the 
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information necessary to protect their rights.  The 

Land Court’s overly formal reading of the requirements 

of Mass. Gen. L. ch. 244, § 14 should not stand.8    

3.  The Land Court Erred In Basing Its 
Decision On The Hypothetical Possibility 
Of Prejudice  

 The above-cited cases, Tarvezian, Kefalas, 

Nichols, and Apollos, establish that a court should 

not invalidate a foreclosure sale absent, among other 

things, a showing of prejudice by the party seeking to 

invalidate the sale.  Recognizing this rule, the Land 

Court conjured up prejudice.  It speculated that the 

purported lack of valid assignments had chilled 

potential bidders at the foreclosure sales, thereby 

lowering the sales prices.  This finding is not 

supported by any record evidence.  Indeed, the Land 

Court itself described its discussion of prejudice as 

derived “by fair inference” and as “not ‘factual 

findings’ per se.”  [A1145].  The Land Court’s 

creation of prejudice constitutes plain error.   

                                                 
8  Even if the Court determines that Appellants 
failed to comply with Mass. Gen. L. ch. 244, the 
sanction for such non-compliance should not be to 
preclude Appellants from reforeclosing.  Nonetheless, 
the standards imposed by the Land Court have 
frustrated Appellants’ ability to reforeclose, thereby 
impairing, if not precluding, their right to recover 
on their notes. 
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 Nothing in the factual record suggests that the 

manner in which Appellants were named in the notices 

had any impact on the transactions or the accepted 

bids, or caused harm to the defaulted mortgagors.  

Before and at the foreclosure sales, no potential 

bidders questioned Appellants’ authority to foreclose, 

or requested that indicia of ownership be provided.  

No other party has come forward to claim a competing 

interest in the mortgages.  Moreover, at the time of 

the sales, Appellees did not question Appellants’ 

authority to foreclose, even though by law, 

information concerning Appellants’ identity was 

available to them.  See 15 U.S.C. § 1641(f)(2); 12 

U.S.C. § 2605(e).  Appellees had ample opportunity to 

challenge the foreclosure proceedings prior to the 

sales but failed to do so.   

 Furthermore, the Land Court’s speculation that 

Appellants’ notices chilled the sales prices is 

without any factual support.  Nothing in the record 

suggests that the sale prices were not commercially 

reasonable.  See States Resources Corp., 433 F.3d at 

81 (“[a]bsent evidence of bad faith or improper 

conduct ... mere inadequacy of price will not 
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invalidate a sale unless it is so gross as to indicate 

bad faith or lack of reasonable diligence”).  

 Finally, the Land Court’s concern that 

prospective bidders, as part of their pre-auction due 

diligence, would search registry records and elect not 

to attend an auction if they could not determine that 

the party publishing the notice of sale was actually 

the “record holder,” directly contradicts the Land 

Court’s own holding that an assignment need not be 

recorded before the foreclosure sale.  [A592-93].  

Indeed, in upholding the Rosario foreclosure (see Note 

4, supra), the Land Court found that the assignee 

held, but had not recorded, a valid assignment at the 

time of the sale.  [A580-81].  A prospective bidder 

would be no more likely to know that a trustee had a 

“valid” assignment as in Rosario, than he or she would 

know that a trustee had a purportedly “invalid” 

assignment as in LaRace or Ibanez.  The Land Court had 

no basis to conclude that a so-called “invalid” 

assignment had any effect on the auction price.9 

                                                 
9  The Land Court’s holding also stands in marked 
contrast to the experience of practitioners.  [A1084-
94] (REBA Amicus Brief at 6 (“It is the experience of 
the Committee members that prospective bidders do not 
inquire as to these matters unless there is some 
extraordinary reason to do so.”).   
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 There is no evidence that any potential bids were 

chilled in these cases, and without any evidence of 

actual harm, the Land Court’s “inference” of prejudice 

is not tenable and should be rejected.     

D. The Land Court Erred In Ruling That The 
Retroactive Recording Of An Assignment Is 
Invalid And Does Not Confirm The Prior 
Assignment And The Validity Of All Actions 
Taken By The Assignee  

 The Land Court found that a party seeking to 

foreclose must first obtain an assignment of the 

mortgage in a recordable form.  In doing so, the Land 

Court erroneously rejected decades-long industry 

practice of recording “confirmatory” assignments of 

mortgage after a foreclosure sale.  

 The customary practice in the industry is to not 

record assignments of mortgage contemporaneously with 

the transfer and assignment of the loan at the time of 

securitization.  [A691-95, 700-03].  The assignment is 

carried out by way of the securitization agreements, 

and a “confirmatory” assignment of mortgage is 

typically recorded only after the loan goes into 

default and resort to the collateral is necessary.  

[A702-03].  Recording an assignment of mortgage in 

this fashion acts to confirm, via an instrument in a 

more easily recorded form, the prior assignment that 
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has occurred through securitization.  See In re 

Samuels, 415 B.R. at 20-22 (confirmatory, post-

foreclosure assignment ratified transfer of ownership 

interest in note and mortgage); In re Almeida, 417 

B.R. at 149-50; Linkage Corp. v. Trs. of Boston Univ., 

425 Mass. 1, 18 (1997);  DiLorenzo v. Atl. Nat’l Bank 

of Boston, 278 Mass. 321 (1932). 

 This industry practice, which has been in place 

for at least the past twenty years in Massachusetts, 

is set forth in REBA Title Standard No. 58:  

A title is not defective by reason of: ... [t]he 
recording of an Assignment of Mortgage executed 
either prior, or subsequent, to foreclosure where 
said Mortgage has been foreclosed, of record by 
the Assignee.10 See REBA Title Std. No. 58, supra. 

REBA Title Standard No. 58 further provides that 

actions taken by the note holder are confirmed and 

ratified by recording a post-foreclosure assignment of 

mortgage.  Id., cmts. 

 REBA Title Standards represent industry practice, 

are relied upon by industry practitioners, are based 

on Massachusetts law, and are cited by courts as 

persuasive authority.  See In re Hayes, 393 B.R. 259, 

267-28 (Bankr. D. Mass. 2008); In re Varrichione, 354 

                                                 
10  In May 2008, REBA revised Title Standard No. 58, 
to add a limited caveat applicable to actions in the 
federal bankruptcy courts.   
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B.R. 563, 571 (Bankr. D. Mass. 2006); Cornwall v. 

Forger, 27 Mass. App. Ct. 336, 342 n.6 (1989).   

 At the time of the foreclosure sales here, 

Appellants acted in accordance with industry practice 

and procedure and applicable law.  The Land Court’s 

rejection of Title Standard No. 58 – and the validity 

of post-foreclosure, confirmatory assignments - was 

plain error, and its decisions should be reversed.11  

E. The Land Court’s Holdings, If Affirmed, Must 
Be Limited To Prospective Application  

 The Land Court’s decisions have had far-reaching 

effects on Massachusetts foreclosure law and 

potentially raise serious implications with respect to 

the status of title to hundreds of properties, if not 

more, in the Commonwealth.  Accordingly, should the 

Land Court’s rulings be affirmed, this Court should 

limit those decisions to prospective application only.  

                                                 
11  Notwithstanding the Land Court’s suggestion to 
the contrary [A1158], nothing in Massachusetts law 
requires that a party seeking to foreclose demonstrate 
evidence of each and every prior assignment of 
mortgage in the chain-of-title.  The Land Court 
implicitly recognized this truism by finding the 
unrecorded assignment of mortgage, which was endorsed 
from the last assignee of record to the foreclosing 
entity, valid in Rosario (see Note 4).  [A580].  In 
any event, Appellants’ securitization agreements 
reference and incorporate the prior assignments of 
mortgage.  [A1522, 1524-26, 1530, 1711-16, 1296-98]. 
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 “In the area of property law, the retroactive 

invalidation of an established principle is to be 

undertaken with great caution.”  Powers v. Wilkinson, 

399 Mass. 650, 662-63 (1987); Turner v. Greenaway, 391 

Mass. 1002, 1003 (1984).  Thus, judicially-rendered 

changes to established property law are typically 

given only prospective effect.  Powers, 399 Mass. at 

662-63; Charron v. Amaral, 451 Mass. 767, 772-73 

(2008).  The expectations of the public and the 

reliance of the bar and the title and mortgage 

industries on settled law and practice justifies 

limiting such changes to future transactions.  See 

Charron, 451 Mass. at 775.  

 At the time of the subject foreclosure sales, 

industry practice recognized the validity of 

foreclosures for which assignees had recorded 

confirmatory assignments only after issuing 

foreclosure notices and completing the foreclosure 

sales.  See REBA Title Std. No. 58, supra.  The Land 

Court affirmatively rejected this decades-long 

industry practice.  To punish Appellants for their 

good-faith adherence to industry practice and 

standards is unreasonable and constitutes error. 
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 Moreover, the Land Court’s decisions have created 

serious uncertainty throughout the mortgage and title 

industries.  Under the Land Court’s rulings, innocent 

third-party purchasers may not have clear title to 

their property where a prior foreclosure sale was 

conducted pursuant to industry practice.  Also, the 

Land Court’s rulings, as a practical matter, suggest a 

standard that, as applied to past foreclosures, 

frustrate the ability of investors (or anyone) to 

reforeclose on properties in which the foreclosure 

sales are deemed “invalid,” thereby effectively 

nullifying the right to enforce debt instruments. 

 Accordingly, the Court should vacate those 

decisions, and, if the Court does affirm them, do so 

prospectively only – such that the sales at issue here 

and all foreclosure sales consummated before the final 

disposition of these appeals, cannot be invalidated or 

clouded by virtue of the Land Court’s rulings.   

VII. CONCLUSION 

 For the foregoing reasons, Appellants 

respectfully request that the Court reverse the Land 

Court’s rulings, vacate the judgment entered by the 

Court, and enter judgment for Appellants.   
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I. QUESTIONS PRESENTED 

1. Whether a Land Court judge correctly entered 
judgment against U.S. Bank on the ground 
that G. L. c. 244, § 14, authorizes a 
foreclosure only by the holder of the 
mortgage, where the record established that 
U.S. Bank did not become the holder of the 
mortgage until fourteen months after the 
foreclosure sale. 

 
2. Whether a Land Court judge abused his 

discretion in denying U.S. Bank’s Rule 60(b) 
motion to vacate judgment on the grounds 
that U.S. Bank lacked a valid, foreclosable 
interest at the time of its foreclosure 
sale, where U.S. Bank failed to produce 
title documents as promised and as ordered 
produced, and where the Rule 60(b) motion 
was based upon claimed title obtained by 
mortgage assignments “in blank,” a post-
foreclosure mortgage assignment, possession 
of the note, and “financial interest[s]”, 
“splintered rights” or “indicia of 
ownership?”  

 
3.   Whether U.S. Bank can prevail on appeal on 

the basis of arguments which U.S. Bank 
failed to make in the Land Court 
proceedings? 

 
II. STATEMENT OF FACTS 

A. Facts before the Land Court at Entry of 
Judgment.1 

Plaintiff-Appellant U.S. Bank National 

Association (“Plaintiff-Appellant”, “Bank” or “U.S. 

Bank”), as Trustee for the Structured Asset Securities 

Corporation Mortgage Pass-Through Certificates, Series 

2006-Z (the “Trust”) filed a Complaint to Remove Cloud 

from Title (“Complaint”) in the Land Court on 

September 10, 2008. RA 9. As to the title issues 

                                                 
1  The standard of review for the Land Court’s two 
decisions varies markedly. See Section IV, infra. 
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raised in this appeal, the record before the Land 

Court at the entry of judgment in this action was 

limited, consisting of the allegations of the 

Complaint and statements and admissions made by U.S. 

Bank counsel at the hearing on the Motion for Entry of 

Default Judgment. The Complaint, at RA 18-19, ¶¶ 3, 5 

and 8, states simply: 

¶ 3. By virtue of an Assignment from American 
Home Mortgage Servicing Company … to U.S. Bank 
made on September 11, 2008 … by U.S. Bank became 
the holder of a mortgage from Ibanez to Rose 
Mortgage …; 

 
  ¶ 5. U.S. Bank caused a “Notice of Mortgagee’s 
Sale of Real Estate” to be published on June 14, 
2007, June 21, 2007, and June 28, 2007 … that the 
Property would be sold at auction on July 5, 
2007…; 

 
¶ 8. On July 5, 2007, the Property was duly sold 
at auction to U.S. Bank as the highest bidder for 
Ninety Four thousand Three Hundred Fifty and 
00/000 Dollars ($94,350.00). 

 
At the hearing on the motion for entry of default 

judgment,2 the Land Court questioned the lawfulness of 

U.S. Bank’s conducting a foreclosure sale at a time 

when U.S. Bank lacked any assignment of the mortgage: 

The Court: Well, right, but what I’m asking is 
why not do that, file the thing [proper 

                                                 
2 The transcripts of the January 5, February 11, and 
April 27, 2009 Land Court hearings belie U.S. Bank’s 
suggestion, Appellant’s Brief (“App. Br.”) at 19 n.6, 
that it failed to submit available evidence because of 
the Land Court’s “sua sponte” action. To the contrary, 
the Land Court raised the title issues in its first 
hearing on January 5, and in April entered a written 
order seeking production of further evidence – 
including the Trust Agreement now “proffered” by the 
bank. RA 692-697. 
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assignment] and then proceed with your 
[foreclosure] notice  
 
U.S. Bank: … It was never really identified as a 
problem … admittedly, it’s their own fault, the 
securitized industry, you know, has been caught 
with their “pants down” so to speak because they 
haven’t done a very good job of keeping on top of 
the paperwork, keeping everybody informed, and 
making sure all there “Is” were dotted and their 
“Ts” were crossed. 
And I think there’s been a ripple affect [sic] 
coming out of that, you know, attorneys see that 
happening, they start to challenge the status of 
title. The title companies see it happening, they 
start to challenge the status of title … I tell 
you for our law firm we do just what you say. We 
have changed our practice … and we don’t start 
the Notice of Sale process until we do the 
assignment and get it of record. 

 
RA 498-501. Also, U.S. Bank counsel told the 

court that banks “invariably have us bid the value of 

the mortgage … [so] at least for the borrowers there’s 

no deficiency.” RA 502. The Land Court’s review of the 

foreclosure sale records actually filed by U.S. Bank 

established, to the contrary, that the bank’s purchase 

was “$16,437.27 less than the amount of the 

outstanding loan and 15% less than the bank’s 

calculation of the property’s market value.” RA 579.  

At the close of the February 11, 2009 hearing, 

the Land Court invited U.S. Bank to address its 

concerns that G.L. c. 244, § 14 required that the 

then-current holder of the mortgage conduct the 
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foreclosure sale. RA 511.3 The court then entered 

Judgment against the bank, holding that: 

To allow a foreclosing party, without any 
interest in the mortgage at the time of the sale 
(recorded or unrecorded), to conduct the sale in 
these circumstances, bid and then acquire good 
title by later assignment is completely contrary 
to G.L. c. 244, § 14’s intent and commands. 

U.S. Bank Nat’l Ass’n v. Ibanez, 17 Mass. Land Court 

Rptr. 202, 207 (Mar. 26, 2009) (hereinafter Ibanez I,) 

B. Facts presented to the Land Court in the 
Post-Judgment Proceedings. 

U.S. Bank then moved to vacate the Land Court’s 

judgment, and a hearing was held on that motion on 

April 27, 2009. At that hearing, U.S. Bank counsel 

affirmatively represented that the bank would produce 

documents “to reflect that this particular note and 

mortgage at some point prior to the foreclosure were 

sold and assigned into a securitized trust.” RA691. 

Upon inquiry, U.S. Bank specified the evidence which 

it would produce in support of its motion to vacate 

judgment, which included the “documents that created 

the securitized trust,” and documents identifying the 

“blocks of mortgages sold into the trust… which will 

include these mortgages.” RA 692-93. The Land Court 

emphasized that U.S. Bank’s filing in support of the 

                                                 
3 The Land Court judge cited Bottomly v. Kabachnick, 13 
Mass. App. Ct. 480, 483-84 (1982), which held that 
“the first notice of sale was defective because it 
failed to identify the holder of the mortgage, thereby 
rendering the first foreclosure sale void as a matter 
of law.”  
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motion to vacate judgment was to reflect the records 

“at the time of the foreclosure sale.” RA 734.  

The Court entered a docket order on April 27, 

2009, which authorized filing of only the following: 

(1) the documents which created the securitized 
trust and govern its operations, (2) the 
documents identifying the “blocks of mortgages 
sold into that trust,” which purportedly include 
the mortgage at issue in this case, (3) the 
“collateral file” for the mortgage as it existed 
at the time the foreclosure sale was noticed and 
conducted, which was represented to include the 
original note, the original (or a copy) of the 
mortgage, endorsements or assignments “in blank,” 
“other documents,” and perhaps a timely 
assignment in recordable form, [and} (4) the 
master servicing agreement, showing the 
relationship between the trust and the loan 
servicer (which apparently was the entity 
instructing and supervising the attorneys who 
noticed and conducted the foreclosure)…,  The 
court has concerns about the apparent practice of 
assignments “in blank,” what plaintiff means by 
that term, the legal sufficiency of such a 
practice in the context of mortgage assignments 
and G.L. c. 244, § 14, and the possibility that 
names may have been placed on those documents 
post-notice and post-sale. Accordingly, all 
documents reflecting or purporting to reflect an 
assignment of the promissory note or mortgage 
must be produced in the form they existed at the 
time the foreclosure sale was noticed and 
conducted, along with an affidavit from a witness 
with direct personal knowledge so attesting. That 
witness must also be available for examination at 
an evidentiary hearing if the court so directs. 

 
RA 742-3. The Court Ordered these documents filed 

no later than May 27, 2009. Id.  

1. Documents promised, but never produced 
by Plaintiff-Appellants. 

Most remarkably, and despite a further extension 

of time allowed by the Land Court, U.S. Bank never 

produced any document identifying the mortgages held 
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by U.S. Bank, even though the securitization records 

which U.S. Bank provided expressly required that 

“[e]ach Mortgage Loan will be identified in a schedule 

appearing as an exhibit to the Trust Agreement”. RA 

1295, 1522 (Larace PSA requiring listing of “each 

Mortgage identified on the Mortgage Loan schedules”). 

U.S. Bank also failed to produce any of the documents 

creating the Trust,5 and never produced an “affidavit 

from a witness with direct personal knowledge… 

attesting (that) all documents reflecting or 

purporting to reflect an assignment of the promissory 

note or mortgage (were) produced in the form they 

existed at the time the foreclosure sale was noticed 

and conducted”; instead, U.S. Bank’s filings were 

accompanied by affidavits merely stating that U.S. 

Bank had produced whatever documents it found in its 

custodian’s files in May, 2009. RA 1071-82. 

2. Securitization Evidence before the 
Court. 

Although it did not comply with either its 

representations to the Land Court, or with the Land 

                                                 
5  In what can only be characterized as deliberate 
distortion, U.S. Bank first cites an alleged Trust 
Agreement it failed to produce as operating as a 
conveyance, and then claims that the same Trust 
Agreement was not produced because “the parties never 
engaged in discovery related to the securitization 
agreements”. See App. Br. at 19-20, n. 6. 
Unsurprisingly, the Bank does not disclose that it 
promised to produce that very Trust Agreement, or that 
the Land Court entered an order memorializing the U.S. 
Bank’s representations. Id. 
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Court’s April 27, 2009 order, U.S. Bank did produce 

some securitization records in the proceedings below: 

including a “Private Placement Memorandum” (“PPM”) 

dated December 26, 2006, which purported to describe 

actions which “will” be taken at a future date to form 

the “Structured Asset Securities Corporation Mortgage 

Loan Trust, 2006-Z” (“SASC”), RA 1169-1441, and to 

convey assets to that Trust.6 That Private Placement 

Memorandum expressly states that:  

Each Mortgage Loan held … will be identified in a 
schedule appearing as an exhibit to the Trust 
Agreement which will specify with respect to each 
Mortgage Loan, among other things, the original 
principal balance and the Scheduled Principal 
Balance as of close of business on the cut-off 
date  

RA 1295 The PPM required that “[a]s to each mortgage 

loan”, U.S. Bank shall also receive “an original 

assignment of the mortgage to [U.S. Bank] or in blank 

in recordable form.” Id.7 The PPM also provides that 

Lehman Brothers Holdings, Inc. (“Lehman Brothers”) 

will sell the mortgage loans to the party that would 

                                                                                                                                     
  
6 The precatory nature of the PPM is significant in 
light of U.S. Bank’s newly asserted claim that the PPM 
proves a legally effective conveyance. App. Br. at 10-
11, and 19-20.  
7 The Larace PSA is even stricter in its assignment 
requirements: requiring both “an original Assignment 
of Mortgage (which may be in blank), in form and 
substance acceptable for recording” and “an original 
copy of any intervening assignment of Mortgage showing 
a complete chain of assignments”. RA 1522-1523. 
Obviously, no such records were produced in the 
related Larace action. 
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ultimately sell the loans to U.S. Bank, RA 1179, that 

“[a]pproximately 46.28%… of the Mortgage Loans were 

acquired by [Lehman Brothers] from Option One Mortgage 

Corporation,” RA 1242 (emphasis added), and that 

“[a]pproximately 46.28% …of the Mortgage Loans were 

originated generally in compliance with the Option One 

Underwriting Guidelines”, RA 1250: meriting the 

conclusion that all of the loans which Lehman Brothers 

purchased from Option One Mortgage Corporation 

(“Option One”) were originated by Option One. Id. 

Finally, U.S. Bank produced a “bailee letter” dated 

May 11, 2009 authorizing its counsel to “commence and 

prosecute a foreclosure action” as to the Ibanez loan, 

with “Foreclosure Start Date of 04-09-07.” RA 959. 

In contrast, the record contains public financial 

reporting data from the Trust — submitted to the Land 

Court by Ibanez — which indicates that the Ibanez 

mortgage is not an asset of the Trust. Ibanez 

Supplemental Appendix (“ISA”) 22-54 The “Mortgage 

Pass-Through Certificates” issued by the Trust were 

apparently “not registered under the Securities Act… 

or any state securities or blue sky laws, but were 

instead …offered for sale in one or more privately 

negotiated transactions.” RA 1173. Data from such 

“Private Offerings” is available, however, through 
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Bloomberg Professional Service.8 ISA 19-21. Through 

Bloomberg, a search obtained a report identifying 

mortgage-assets backing the Structured Asset 

Securities Corporation Mortgage Pass-Through 

Certificates Series 2006-Z.9 ISA 22-54. No Series 2006-

Z entry in the Bloomberg report identified any 

mortgage loan held by U.S. Bank in the Ibanez loan 

amount; no Series 2006-Z entry showed such a 

Massachusetts “mortgage loan in foreclosure” or “in 

REO”. Id. Indeed, the Bloomberg report evidences that 

the Ibanez loan is not owned by U.S. Bank in its 

capacity as Trustee. Id.  

a) Title and Conveyance Evidence 

U.S. Bank produced a December 1, 2005 Rose 

Mortgage Note and Mortgage to support the contention 

that it owned the Ibanez mortgage prior to the 

foreclosure sale. RA 960, 967. The terms of the Ibanez 

mortgage provide, inter alia, that: 

Lender is Rose Mortgage, Inc...Lender is the 
mortgagee under this Security Instrument … 
[To secure his performance] Borrower does hereby 
mortgage, grant and convey to Lender and Lender’s 
successors and assigns, with power of sale, the 
[Property] …  
Lender … may invoke the STATUTORY POWER OF SALE… 
and the Property shall be sold in the manner 
prescribed by Applicable Law. 
  

                                                 
8 See Affidavit of Thomas A. Tarter, ISA 55, to the 
effect that Bloomberg financial data compilations are 
routinely relied upon by the public, and by those 
engaged in financial and banking service sectors for 
their activities. 
9 See Affidavit of Max Weinstein, ISA 19. 
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RA 967, 968, 977 (emphasis in original).10 
 
Following the execution of the initial mortgage, 

on December 8, 2005, Rose Mortgage executed and had 

notarized the original Assignment of the Ibanez 

Mortgage, to no one (or “in blank” – i.e., with no 

assignee named).11 The original Assignment then 

reappears, with the same signatures, dates and 

notarizations, identified this time as a “Certified 

True Copy”; however, when it reappears, the “Certified 

True Copy” had been altered in multiple ways: one of 

which was the post-notarization addition, by corporate 

stamp, of an assignee – “Option One Mortgage 

Corporation, a California Corporation.” RA 999. That 

same document, with the exact same signature and the 

exact same notarization in the exact same location on 

the document, was then altered yet another time: this 

time, as the “original Assignment” upon which U.S. 

Bank relies for its ownership of the Ibanez mortgage. 

RA 987. By this iteration, the alteror has added by 

yet another rubber stamp an address for Option One – 

“3 ADA, Irvine, CA 92618,” along with altered mailing 

and different recording information. Id. And, 

                                                 
10 Notably, the Ibanez mortgage expressly distinguishes 
between the “Lender” and “any purchaser of the Note”. 
RA 973, ¶ 3. Only the Lender is authorized to “invoke 
the STATUTORY POWER OF SALE.” RA 977. 
11 This assignment was produced by U.S. Bank, was filed 
in the court below, and is included in the Ibanez 
Supplemental Appendix, (“ISA”) at 1. 
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following these repeatedly altered assignments of the 

Rose mortgage, U.S. Bank has yet another assignment of 

the Ibanez mortgage: once again to no one (“in 

blank”), but this time executed by Option One, and 

dated January 23, 2006, but never recorded. RA 989.  

Similar flaws impeach the integrity of the 

“Allonges” U.S. Bank claims bring the Note into the 

Trust. Compare RA 965 and ISA 5. Specifically, U.S. 

Bank’s “Collateral File” contains not only the post-

notarization-adulterated Mortgage Assignment, but an 

“Allonge to Note” endorsed to “Option One Mortgage 

Corporation” by Ralph Vitiello, “Chief Executive 

Officer,” succeeded by a Notarization that on December 

8, 2005, Ralph Vitiello … Executive Vice President of 

Rose Mortgage, Inc. “executed this instrument”. 

However, in the Loan Origination file appears an 

“Allonge to Note”, in identical form, handwritten, 

endorsed “Pay to the order of [blank], WITHOUT 

RECOURSE”, and executed by “Michael Pettrucelli, Vice 

President” ISA 4. Neither was dated. Id. And, to round 

out the integrity of title missteps, U.S. Bank’s title 

claim depends upon an “Allonge to (the Rose Mortgage) 

Note (Investor)” executed by “Option One Mortgage 

Corporation, a California Corporation” on December 1, 

2005 – or the same day as the loan closed and one week 

before the Rose Mortgage allonge conveying the Note to 

Option One was executed. RA 966. 
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Then, on September 2, 2008, fourteen months after 

the foreclosure sale, American Home Mortgage 

Servicing, Inc. (“American Home”) “as successor in 

interest to Option One Mortgage Corporation,” 

purported to execute an Assignment of the Ibanez 

Mortgage to U.S. Bank, as Trustee. RA 1066-67. 

b) Foreclosure Evidence 

In June 2007, U.S. Bank published three Notices 

of Mortgagee’s Sale of Real Estate, asserting that 

U.S. Bank, as Trustee “is the current holder” of the 

Ibanez mortgage. RA 1065. Claiming to be the then-

mortgage holder, U.S. Bank sold the Ibanez property to 

itself on July 5, 2007, for significantly less than 

the fair market value of the property and the mortgage 

indebtedness. RA 579, 1064. Ten months later, U.S. 

Bank reiterated its “holder” status in its recorded 

foreclosure deed and affidavit. RA 1063-64. Four 

months after that, U.S. Bank obtained, for the first 

time, an assignment of the Ibanez Mortgage executed by 

American Home, purportedly as successor in interest to 

Option One Mortgage Corporation. RA 1066-67. 

III. SUMMARY OF THE ARGUMENT 

In some respects, this appeal is simple and 

straightforward. Plaintiff-Appellant U.S. Bank 

foreclosed on a mortgage by sale on July 2, 2007, and 

received its assignment of the foreclosed mortgage 

fourteen months later. (pp.16-30) This foreclosure 
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sale was undertaken pursuant to statutory provisions 

which required that non-judicial foreclosure sales be 

conducted only by mortgagees, or their assignees. (pp. 

17-18) The foreclosure sale was authorized by a power 

of sale in the mortgage being foreclosed, which 

allowed only the original lender and its assignees to 

exercise the power, and U.S. Bank was neither. (pp. 

16-17) Judicial precedent establishes that 

foreclosures under such powers of sale must strictly 

comply with the terms of the power – and invalidates 

foreclosure sales which do not name the mortgagee at 

the time of sale. (pp.18-40) Consequently, it seems 

unremarkable that the Land Court invalidated the U.S. 

Bank foreclosure sale, and denied its motion to vacate 

judgment; a holding which should be affirmed, given 

the deference afforded trial courts’ Rule 60 

decisions. (pp.16-17) 

The appeal takes on greater significance, 

however, because Plaintiff-Appellant U.S. Bank insists 

that requiring foreclosing entities to possess legally 

sufficient and valid documents establishing title 

before foreclosure over-burdens securitized 

conveyances. (pp.30-44) U.S. Bank argues that this 

Court should discard the requirement that only 

entities with then-valid assignments of mortgagees’ 

rights may lawfully foreclose upon an underlying 

mortgage; and that this Court should hold that an 
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entity with mere “financial interests[s]” or 

“splintered rights” may conduct foreclosure 

sales.(pp.23-33) However, the rule that U.S. Bank asks 

this Court to create is contrary to both statutory 

commandments and explicit contractual agreements 

between the borrowers and lenders themselves, and, 

moreover, likely to add uncertainty and inaccuracy to 

foreclosure titles.  

The conflict actually presented by this appeal 

is, indeed, a significant one. (pp. 30-46) For 

literally hundreds of years, our system of 

conveyancing and recording of titles, deeds, and 

assignments has provided certainty and doctrines 

developed to protect integrity of title have served 

well. (pp. 30-46) The securitization documents – and 

specifically, the securitization documents for the 

securitized trusts at issue in this appeal – 

incorporate, and require compliance with, applicable 

title and assignment recording rules for the 

securitized mortgages held by them. (pp.35-36) 

However, neither trust has provided evidence that it 

complied with the recording requirements of their own 

trust documents, or the foreclosure statutes and 

contractual terms which govern conveyance and 

ownership of these mortgages. Id. Instead, U.S. Bank 

argues that this Court should do what U.S. Bank’s own 

governing rules do not: relax or abrogate requirements 
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which ensure that title to real property is public and 

transparent, and allow undisclosed and private 

conveyance of mortgages, and even non-judicial 

foreclosure sales based on private and undisclosed 

conveyance, in the name of expediency. (pp.23-44) 

The record here evidences repeated instances of 

careless – even reckless – treatment of long-standing 

rules governing the integrity of conveyancing 

documents, and careless – even reckless – disregard of 

statutory and contractual obligations governing non-

judicial property foreclosures. (pp.41-46) Indeed, 

there is nothing in the record which lends confidence 

to the integrity that private, undisclosed and 

unrecorded securitized conveyances would have, were 

the Court to accept the invitation to abrogate the 

title protections contained in mortgages and 

foreclosure statutes. Id. More importantly, the 

statutory protections U.S. Bank violated are clear and 

unequivocal, and its remedy, if any, lies in the 

legislature. (pp.17-32) 

Finally, U.S. Bank failed to even present the 

claims and evidence upon which it relies on appeal 

during the trial court proceedings. (pp. 47-50) Its 

improper attempts to assert these materials for the 

first time in this appeal should be rejected, as 

should its meritless insistence that decades-old 
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statutory requirements should be applied only to 

future conveyances. (pp.47-49) 

IV. PLAINTIFF-APPELLANT MISSTATED THE STANDARD 
GOVERNING REVIEW OF U.S. BANK’S RULE 59 AND 60 
MOTIONS TO VACATE JUDGMENT 

Defendant-Appellee concurs that review of the 

Land Court’s entry of default judgment is de novo. 

However, U.S. Bank materially misstated the standard 

for review of the denial of U.S. Bank’s Rule 59 and 

60(b)(1) and (2) Motions to Vacate Judgment, as the 

Court will reverse the denial of U.S. Bank ‘s motion 

only for “clear abuse of discretion”- with “marked 

deference to the lower court’s resolution”: 

In a motion under subsection (1) of rule 60 (b), 
the moving party bears the burden of justifying 
the motion … and “must make some showing of why 
he was justified in failing to avoid mistake or 
inadvertence”. Relief is not justified for “any 
kind of garden-variety oversight” … Instead, 
“[t]he inadvertence, mistake or surprise as well 
as neglect must be excusable… . The moving party 
may prevail only if “the evidence relied on was 
not available … for introduction at the original 
[proceeding] by the exercise of reasonable 
diligence …” If the moving party fails to show 
why he did not have the evidence at the time of 
the original proceeding, the party will not 
prevail… 

Resolution of a rule 60 (b) motion rests in the 
discretion of the trial judge, and we “will show 
marked deference to the lower court’s resolution 
of such a motion.” A denial of a rule 60 (b) 
motion “will be set aside only on a clear showing 
of an abuse of discretion.”  

 
Cullen Enters. v. Mass. Property Ins. Underwriting 

Ass’n, 399 Mass. 886, 893-94 (1987) (internal citations 

omitted); accord Sahin v. Sahin, 435 Mass. 396, 399 
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(2001) (“The judge’s determination under rule 60(b) 

will not be disturbed absent abuse of discretion.”). 

V. MASSACHUSETTS FORECLOSURE STATUTES PERMIT ONLY A 
NARROW CATEGORY OF PERSONS — PRIMARILY, THE 
MORTGAGEE — TO CONDUCT A FORECLOSURE SALE. 

The Massachusetts foreclosure sale statute is 

clear and unambiguous; only the following may conduct 

a foreclosure pursuant to a power of sale: 

[t]he mortgagee or person having his estate in 
the land mortgaged, or a person authorized by the 
power of sale, or the attorney duly authorized by 
a writing under seal, or the legal guardian or 
conservator of such mortgagee or person acting in 
the name of such mortgagee or person, may, upon 
breach of condition and without action, do all 
the acts authorized or required by the power … 

 
G.L. c. 244, § 14. This limitation of persons legally 

authorized to exercise the power of sale repeats 

throughout the Massachusetts foreclosure statutes: 

A mortgagee may, after breach of condition of a 
mortgage of land, recover possession of the land 
mortgaged by an open and peaceable entry thereon 
… G.L c. 244, § 1;  

…upon any default … the mortgagee or his 
executors, administrators, successors or assigns 
may sell the mortgaged premises. G.L. c. 183, 
§ 21 

Massachusetts courts have uniformly enforced this 

unequivocal requirement in applying G.L. c. 244, § 14: 

It is familiar law that one who sells under a 
power must follow strictly its terms. If he fails 
to do so there is no valid execution of the power 
and the sale is wholly void … The manner in which 
the notice of the proposed sale shall be given is 
one of the important terms of the power, and a 
strict compliance with it is essential to the 
valid exercise of the power … A purchaser under a 
power of sale must see to it at his peril that 
there has been a compliance with the legal and 
essential terms of the power. If there has not 
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been, then he is not protected whether acting in 
good faith or not. 

McGreevey v. Charlestown Five Cents Sav. Bank, 294 

Mass. 480, 484 (1936); accord, Bottomly v. Kabachnick, 

13 Mass. App. Ct. 480 (1990); Lamson & Co. v. Abrams, 

305 Mass. 238 (1940); Roche v. Farnsworth, 106 Mass. 

509, 513 (1871). Moreover, the power of sale must be 

exercised according to the express terms of the 

underlying contract, and the Ibanez mortgage 

authorizes only the mortgagee, or an entity then-

holding a valid assignment from the mortgagee, to 

foreclose under the contractual power of sale: 

[T]he only person authorized by the Ibanez 
mortgage to invoke the power of sale is the 
“Lender”, defined in the mortgage as Rose 
Mortgage, Inc. in its capacity as mortgagee … 
Thus, in full accordance with Massachusetts law…, 
the mortgage authorizes only the mortgagee or a 
valid assignee of the mortgagee to invoke the 
statutory power of sale. This does not include a 
person or entity which only holds the note. See 
Mortgage at 7, third full paragraph 
(distinguishing between “Lender” and “any 
purchaser of the Note”). 

 
U.S. Bank Nat’l Ass’n v. Ibanez, 17 Mass. Land Court 

Rptr. 679, 688 n. 53 (Oct. 14, 2009) (hereinafter 

“Ibanez II”) (internal citations omitted). Nothing in 

the mortgage authorizes a power of sale foreclosure by 

an entity that possesses only “financial interest[s]”, 

“splintered rights” or “indicia of ownership.” App. 

Br. (“App. Br.”) at 34-37.  
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A. A lender can only obtain the status and 
rights of a “mortgagee,” including the right 
to conduct a foreclosure sale, by means of a 
written contract with the mortgagor. 

A mortgage lender does not become a “mortgagee” 

merely by making a loan to a homeowner. Promissory 

notes, including the Ibanez promissory note, contain 

no power of sale and do not authorize a lender to 

conduct a foreclosure. RA 890-93, 960-63.  

Instead, a lender becomes a mortgagee and obtains 

the rights of a mortgagee only when a mortgagor 

confers that status upon a lender by means of separate 

mortgage contract. In Massachusetts, a “title-theory” 

state, that mortgage contract acts as a conveyance to 

the lender of legal title to the mortgaged property. 

See, e.g., Lamson & Co., 305 Mass. at 240 (An 

assignment of mortgage “convey[s] a legal estate in 

the mortgaged premises.”). Accordingly, a party’s 

right, if any, to sell a mortgaged property at a 

foreclosure auction pursuant to a power of sale is 

conferred by a particular mortgagor upon a particular 

mortgagee by the terms of that mortgage contract. The 

Ibanez mortgage authorizes no one other than the 

lender (and its assigns) to conduct a foreclosure 

sale. 

Mortgagees conduct the vast majority of 

foreclosures in Massachusetts pursuant to the 

“statutory power of sale,” codified at G.L. c. 183, 

§ 21. In order for a mortgagee to exercise the 
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statutory power of sale, it must be an explicit term 

in the mortgage contract between the mortgagor and 

mortgagee. Norton v. Joseph, 2009 WL 58896 at *3, 

Docket No. 374733 (CWT) (Mass. Land. Ct. Jan. 12, 

2009) (“The statutory power is not applied by default 

in the event of its omission; failure to invoke the 

power in some way [in a contract] results in no such 

power.”). If incorporated, the statutory power of sale 

authorizes a mortgagee “upon any default” to “sell the 

mortgaged premises … by public auction on or near the 

premises ….” G.L. c. 183, § 21.15 Where, and only 

where, there is authority to foreclose pursuant to a 

contractual power of sale does G.L. c.244, § 14 set 

out additional statutory protections which supplement 

the statutory power of sale, and which must be 

strictly followed for a foreclosure sale to be valid. 

Bottomly v. Kabachnick, 13 Mass. App. Ct. at 484; 

McGreevey v. Charlestown Five Cent Savings Bank, 294 

Mass. 480, 484 (1936). 

B. A party who is not the original lender and 
mortgagee under the mortgage contract can 
only obtain the status and contractual 
rights of the original mortgagee by means of 
a valid, written assignment to that party. 

Under the default common law rule, a party may 

freely assign its contract rights. However, if a party 

                                                 
15 The statutory short form provides only the content 
for a term of a contract between a particular 
mortgagor and a particular mortgagee. 
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other than the original mortgagee seeks to foreclose 

pursuant to the statutory power of sale, that party 

must have obtained an assignment of the mortgage. See 

G.L c. 83, § 21 (“[T]he mortgagee or his executors, 

administrators, successors or assigns may sell the 

mortgaged premises …”). While a mortgagee may assign 

to another party its rights in a mortgage contract, 

including the contractual right to foreclose, such an 

assignment is itself a contract for the conveyance of 

an interest in land. Accordingly, under well-settled 

Massachusetts law, the assignment of a mortgagee’s 

contract rights must be in writing. Only the written, 

executed assignment of a mortgage contract can 

effectively transfer ownership of that mortgage. See 

Warden v. Adams, 15 Mass 233, 236 (1818) (“No interest 

passes by a mere delivery of a mortgage deed, without 

an assignment in writing and by deed.”); see also G.L. 

c. 259, § 1(4).  

Moreover, and as U.S. Bank concedes, a written 

assignment of a mortgage contract must “adequately set 

forth the agreement.” See Cousbelis v. Alexander, 315 

Mass. 729, 730 (1944) (quoting Hurley v. Brown, 98 

Mass. 545, 546 (1868)); see also App. Br. at 18. This 

Court has long held that such a written agreement 

“must contain the terms of the contract agreed upon – 

the parties, the locus (if an interest in real estate 

is dealt with), in some circumstances the price, and 
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it must be signed by the party to be charged or by 

someone authorized to sign on his behalf.” Cousbelis, 

315 Mass. at 730 (quoting Des Brisay v. Foss, 264 

Mass. 102, 109 (1928)). Our General Laws codify these 

requirements, inter alia, by precluding the recording 

of any assignment that does not specifically name the 

assignee. G.L. 183, § 6C. 

A party has no right to exercise a mortgagee’s 

power of sale unless and until it has obtained the 

mortgagee’s contractual right to foreclose by a 

written, executed assignment:  

[T]he assignment … provided to the Court was not 
signed until after the foreclosure sale. 
Acquiring the mortgage after the entry and 
foreclosure sale does not satisfy the 
Massachusetts statute. While “mortgagee” has been 
defined to include assignees of a mortgage … 
there is nothing to suggest that one who expects 
to receive the mortgage by assignment may 
undertake any foreclosure activity.  

In re Schwartz, 366 B.R. 265, 269 (Bankr. D. Mass. 

2007).16 

Numerous courts17 have rejected supposedly 

“retroactive” assignments, in which a mortgagee 

                                                 
16 The Schwartz decision invalidating post-foreclosure 
sale assignments issued on April 19, 2007, two and a 
half months before the Ibanez foreclosure sale. 
17 See, e.g., Countrywide Home Loans, Inc. v. Taylor, 17 
Misc.3d 595 (N.Y. Sup. Ct., 2007) (“Language in the 
purported assignment to Countrywide states that the 
‘[a]ssignment shall be deemed effective as of August 
1, 2006.’ Such attempt at retroactivity, however, is 
insufficient to establish Countrywide’s ownership 
interest at the time the action was commenced. Indeed, 
foreclosure of a mortgage may not be brought by one 
who has no title to it …”); Deutsche Bank Trust Co. 
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attempts to justify an invalid foreclosure it 

conducted prior obtaining the right to foreclose by 

written, valid assignment.18  

C. Non-mortgagees possessing mere “financial 
interests,” “splintered rights’ or “indicia 
of ownership” cannot conduct a foreclosure 
sale under G.L. c. 244, § 14. 

In an attempt to avoid the consequences of the 

absence of an assignment at the time of the Ibanez 

foreclosure sale, U.S. Bank insists that a non-

mortgagee may nevertheless conduct a foreclosure if 

that entity possesses mere “financial interest[s],” 

“splintered rights,” or “indicia of ownership.” App. 

Br. at 34-37. Adoption of these assertions would, 

quite literally, abrogate the terms of the statutory 

                                                                                                                                     
Americas v. Peabody, 866 N.Y.S.2d 91 (N.Y. Sup. Ct. 
2008) (“The crucial issue then is whether the written 
assignment, dated after the commencement of the action 
but stated to be effective on a date before the 
commencement, was effective to give plaintiff the 
requisite interest in the mortgage and thus standing 
to commence an action to foreclose it. Recently, 
finding such post-commencement dated assignments 
ineffective, several trial level courts have said 
“no”.”); U.S. Bank Nat’l. Ass’n v. Kosak, 16 Misc.3d 
1133(A) (N.Y. Sup. Ct. 2008); Countrywide Home Loans, 
Inc. v. Hovanec, 15 Misc.3d 1115(A) (N.Y. Sup. Ct., 
2007). 
18 For both the Larace and Ibanez mortgages, Appellants 
obtained post-foreclosure “assignments” that were 
executed long after the foreclosure auctions at issue 
– more than a year later, in the case of the Ibanez 
mortgage. Below, U.S. Bank insisted that both of these 
“assignments” had retroactive force. Appellants 
apparently no longer claim that they were entitled to 
conduct foreclosures by virtue of these post-
foreclosure assignments; Appellants now argue that 
these post-foreclosure assignments merely “confirm … 
the prior assignment that has occurred through 
securitization.” App. Br. at 46 – 47 (emphasis added).  
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power of sale in the Ibanez mortgage contract and 

annul G.L. c. 244, § 14, which permit only a 

“mortgagee” to exercise a power of sale. It would also 

create undesirable uncertainty as to the validity or 

invalidity of a foreclosure; disputes about the 

adequacy of the forecloser’s financial interests or 

splintered rights would be inevitable. 

U.S. Bank cites in support of its direct assault 

on the Massachusetts statute and Massachusetts 

decisional law only two federal decisions, Saffran v. 

Novastar Mortgage, Inc., No. 4:07-cv-40257-PBS (D. 

Mass. Oct. 18, 2007)19 and Nichols v. Cadle Corp., 139 

F.3d 59, 62 (1st Cir. 1998)20, neither of which 

                                                                                                                                     
  
19 In Saffran, the mortgagor’s original lender and 
original mortgagee, Novastar, sought to establish its 
authority to conduct a foreclosure auction of the 
mortgagor’s home. In the mortgage contract, Novastar 
had designated a third party as its “nominee” for 
certain purposes. However, in the mortgage contract, 
Novastar explicitly reserved for itself the right to 
conduct a foreclosure pursuant to the power of sale. 
The court found that Novastar was entitled to conduct 
a foreclosure as the original mortgagee and pursuant 
to the explicit terms of the mortgage, which 
authorized Novastar by name to exercise the power of 
sale. 
20 In Nichols, it was uncontroverted that the 
foreclosing mortgagee, Cadle Co., had been assigned 
the subject note and mortgage contract by the FDIC. 
Cadle entered into a written “loan agreement” with a 
third party, but that agreement “reserve[d] to Cadle 
the responsibility to collect on the note and (if 
necessary) to foreclose on the mortgage.” Nichols, 139 
F.3d at 61. The Nichols court interpreted “the loan 
agreement as leaving Cadle as the mortgagee,” and 
thereby held that Cadle had authority as the mortgagee 
to exercise the mortgage contract’s power of sale 
pursuant to G.L. c. 244, § 14. Id. at 62. 
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actually stands for the proposition that a non-

mortgagee possessing mere “financial interests[s]” or 

“splintered rights” may conduct a foreclosure. In 

fact, in both cases, the courts found that the 

foreclosing entity possessed the power of sale 

pursuant to the explicit written terms of the 

operative contract. Accordingly, U.S. Bank asks this 

Court judicially to amend the plain language of the 

Massachusetts foreclosure sale statute to create from 

whole cloth a new category of persons who may sell a 

borrower’s home in a foreclosure auction, surely an 

ill-advised request. 

Finally, U.S. Bank advances the position that it 

was entitled to conduct a foreclosure sale because it 

had “equitable ownership of the incidents of the 

mortgage” as the purported “holder[s]” of the Ibanez 

and Larace promissory notes. App. Br. at 35. Whatever 

the status of the multiple allonges and the original 

Note (but see VI.H infra), the concept of an 

“equitable holder” or “forecloser” of a mortgage 

contract simply does not exist in Massachusetts law. 

To the contrary, by statutory command and decisional 

enforcement, it is well settled in Massachusetts that 

                                                                                                                                     
 Accordingly, in both Nichols and Saffran, the 
foreclosing party was the present mortgagee pursuant 
to a written, valid contract. Neither case provides 
any support for allowing a non-mortgagee – the mere 
possessor of “financial interests” or “splintered 
rights” – to exercise a mortgagee’s power of sale.  
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the last assignee of a mortgage contract is the holder 

of that mortgage – even if only a holder of in trust:  

In some jurisdictions it is held that the mere 
transfer of the debt without any assignment or 
even mention of the mortgage, carries the 
mortgage with it, so as to enable the assignee to 
assert his title in an action at law. This 
doctrine has not prevailed in Massachusetts, and 
the tendency of the decisions here has been that 
in such case the mortgagee would hold the legal 
title in trust for the purchaser of the debt, and 
that the latter might obtain a conveyance by a 
bill in equity. 

Barnes v. Boardman, 149 Mass. 106, 114 (1889); see 

also Ibanez II, at 687, (“[A]ctually holding something 

and having only the right to be its holder are two 

very different things … The holder of the note may 

have an equitable right to obtain assignment of the 

mortgage by filing an action in equity, but that is 

all it has.”). The mere possessor of a promissory note 

is not the mortgagee, absent the written, valid 

assignment of the mortgage contract. G.L. c. 244, § 14 

simply does not authorize a non-mortgagee to conduct a 

foreclosure auction, even if that non-mortgagee has 

bare possession of a promissory note.21 

Despite U.S. Bank’s campaign to expand and 

obscure the entities authorized to take property by 

foreclosure sale without judicial action, G.L. c. 244, 

                                                                                                                                     
 
21 See also Young v. Miller, 72 Mass. 152 (1856), 
holding that where ownership of a mortgage and an 
underlying are separated, the note-holder cannot bring 
a foreclosure action. 
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§ 14 (and the related statutes) are simple and direct: 

only a mortgagee may exercise a mortgagee’s 

contractual power to conduct a foreclosure sale. 

“[W]hen a statute speaks with clarity to an issue[,] 

judicial inquiry into the statute’s meaning, in all 

but the most extraordinary circumstance, is finished.” 

Beaupre v. Cliff Smith & Assoc., 50 Mass. App. Ct. 

480, 491 (2000) (quoting Estate of Cowart v. Nicklos 

Drilling Co., 505 U.S. 469, 475 (1992)). As the Land 

Court itself recognized, “[w]hat [U.S. Bank] truly 

seek[s] is a change in the foreclosure sale statue, 

which can only come from the legislature.” Ibanez II, 

17 Mass. Land Court Rptr at 681, RA 1141.  

There is nothing in these statutory enactments, 

or in the common law doctrines they embody, which was 

a surprise to U.S. Bank; indeed, the Bank’s knowledge 

of these requirements is the only explanation for the 

contents of the Bank’s foreclosure notices.22  

                                                 
22 For example, in its complaint to foreclose, U.S. Bank 
represented itself to be “the owner (or assignee) and 
holder of a mortgage with the statutory power of 
sale.” RA 1060. In U.S. Bank’s “Power of Attorney” 
authorizing the sale, the Bank represented that “U.S. 
Bank … holds a mortgage [on the Ibanez property.]” RA 
1061; in its Certificate of Entry, U.S. Bank “made 
oath” that it was “the present holder of a certain 
mortgage given by Antonio Ibanez,” RA 1062; in its 
notice to Ibanez and its public notices of foreclosure 
sale, U.S. Bank justified its foreclosure upon “the 
Power of Sale contained in [the Ibanez] mortgage… of 
which mortgage U.S. Bank… is the present holder,” RA 
1065; and in its own foreclosure deed to itself, U.S. 
Bank represented that on July 5, 2007, when it sold 
itself the Ibanez property, U.S. Bank was the “current 
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 In short, the record confirms that both the Land 

Court and U.S. Bank understood that a foreclosure sale 

could only be conducted by the then-current holder of 

a mortgage.  

D. Neither REBA Title Standard 58 nor its 
doomsday scenario alters the statutory 
command that only martgagees may foreclose 
by sale under G.L. c. 244 § 14 

 In an effort to uphold its post-foreclosure 

assignment, U.S. Bank asserts the authority of Real 

Estate Bar Association Standard No. 58, and, without 

any factual basis, states that upholding the Land 

Court’s decision “create[s] serious uncertainty 

throughout the mortgage and title industries.” 

Appellant’s Brief at 46-50; Eno & Hovey, 28B Mass. 

Prac.: Real Estate L., REBA Tit. Std. No. 58 (4th ed. 

2008). Even were this true – which the year and a half 

since the Ibanez decision suggest it is not – this 

argument cannot shield it from the truth that, in the 

                                                                                                                                     
holder of a mortgage from Antonio Ibanez to Rose 
Mortgage….” RA 1063. Yet, at the time the Land Court 
entered its original judgment in this action, both 
U.S. Bank and the Land Court “knew” from the 
allegations in U.S. Bank’s Complaint — which were 
binding upon U.S. Bank — that U.S. Bank actually 
conducted the Foreclosure Sale “[based on] …an 
assignment from [American Home]… to U.S. Bank made on 
September 11, 2008 …by virtue of (which) U.S. Bank 
became the holder of a mortgage from Ibanez to Rose 
Mortgage…” Complaint, RA 18, ¶3. 

Indeed, many Massachusetts conveyancers were 
neither surprised by, nor in disagreement with, the 
Land Court’s holding as to the legal structure 
governing foreclosures. William H. Hovey, How Not to 
Foreclose a Mortgage, Mass. Lawyer’s Weekly, Aug. 31, 
2009. 
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blunt words of title doctrine “[U.S. Bank] could not 

convey what [it] did not own.” Powers v. Orr, 10 Land 

Court Rptr. 137 (2002). As U.S. Bank was not 

“mortgagee,” it could not convey the mortgaged 

premises even to itself, much less to a public bidder 

needing clear, conveyable title. That is, neither a 

note holder nor a future mortgage assignee holds a 

mortgage; consequently, even had U.S. Bank been a note 

holder or a future mortgagee, it could not conduct a 

foreclosure sale and sell the Ibanez property: 

“Delivery and seisin of a deed of land to which the 

grantor has no title does not effect a disseisin.” 

Cornwall v. Forger, 27 Mass. App. Ct. 336, 341 (1989). 

And, despite the vigorous advocacy of REBA’s Title 

Standard 58,24 a voluntary private association’s 

statement of sound practice does not amend the 

legislature’s command that mortgagees – and only 

mortgagees – may foreclose by sale. Id., 27 Mass. App. 

Ct. at 342 n.6,341  (Construing a “Mass. Conveyancers 

Assoc. Title Standard” as a “rule of thumb”; while 

“revision of established law … is, however, a task 

properly within the province of the legislature.”). 

                                                 
24 Or, as the Land Court held in rejecting an effort to 
determine title on the basis of a REBA Title Standard, 
“In any event, the court rejects the … argument which 
conflates a standard of professional responsibility 
with the law.…” Sullivan v. Leonard, 13 Land Court 
Rptr. 482, 484 (2005). 
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Finally, as the Land Court set out in careful detail, 

REBA Title Standard No. 58 is just plain wrong: 

The plaintiffs' final citation is REBA Title 
Standard No. 58 … It provides, in relevant part, 
"[a] title is not defective by reason of . . . 
[t]he recording of an Assignment of Mortgage 
executed either prior, or subsequent, to 
foreclosure where said Mortgage has been 
foreclosed, of record, by the Assignee." REBA 
Title Standard No. 58. The accompanying note 
states that this portion of the standard "is 
based on Montague v. Dawes, 12 Allen 397 (1866)." 
Id. (Comment) … I have great respect for REBA … 
[b]ut the latter portion [of the title standard] 
(relating to assignments made after notice is 
published and sale has occurred) misconstrues the 
statute, the holding in Montague, and the 
teachings of Bottomly and Roche. As discussed 
above, G.L. c. 244, § 14 requires publication in 
the name of the holder of the mortgage for the 
foreclosure sale to be valid. Bottomly, 13 Mass. 
App. Ct. at 483-84. It does so to assure 
potential bidders that the foreclosing party can 
promptly deliver good title and to prevent 
"opportunities for collusion and for taking 
unfair advantage of the mortgagor." See Roche, 
106 Mass. at 513. … To allow a foreclosing party, 
without any interest in the mortgage at the time 
of the sale (recorded or unrecorded), to conduct 
the sale in these circumstances, bid, and then 
acquire good title by later assignment is 
completely contrary to G.L. c. 244, § 14's intent 
and commands. 

Ibanez I, at 207.  

VI. AT THE TIME OF THE FORECLOSURE SALE, APPELLANT 
HAD NOT OBTAINED A WRITTEN, VALID ASSIGNMENT OF 
THE MORTGAGEE’S RIGHTS UNDER THE MORTGAGE 
CONTRACT. 

As to U.S. Bank’s appeal of the denial of its 

Motion to Vacate Judgment pursuant to Mass. R. Civ. 

Pro. 59 and 60, U.S. Bank’s unexplained and 

unjustified failure to keep the evidentiary promises 

it made to the Land Court judge was reason enough for 

the court’s denial, and reason enough to affirm that 
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denial upon appeal. However, and more importantly, the 

motion proceedings established that U.S. Bank lacked 

legal authority to foreclose upon the Ibanez mortgage 

at the time that it sold and bought the Ibanez 

property. Specifically, the PPM filed with the court 

below did not and could not convey the Ibanez mortgage 

to U.S. Bank, the assignments “in blank” did not and 

could not convey the mortgage to U.S. Bank, the 

assignment altered post-execution and notarization did 

not and could not convey the mortgage to U.S. Bank, 

and the record evidence indicates that the mortgage is 

not, in actuality, an asset of U.S Bank, as Trustee. 

The real dispute presented in this appeal is more 

profound than each of U.S. Bank’s flawed or altered 

documents, its belated or retroactive assignments, and 

its careless and unkept promises. What U.S. Bank is 

actually seeking, in the name of securitization 

convenience, is for this court to discard the 

transparency and clarity of our long-standing land 

recording doctrines and systems,25 and replace them 

with a conveyance scheme which, uses so-called 

“assignments in blank” and post-notarization “filled-

                                                 
25 At its core, this effort is flawed in the most 
fundamental way: because, no matter how viewed, title 
to real estate is not, and should not be treated as, 
bearer paper. A Note is just a debt, carrying no power 
beyond the right to claim payment, and with no real 
force until presented to a court. A mortgage is, in 
Massachusetts, quite literally ownership of a family’s 
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in” assignments to convert real estate title documents 

into “bearer paper” – as though titles are the 

equivalents of as $20.00 bills. This system would, it 

is true, validate U.S. Bank’s Ibanez foreclosure, by 

doctrinally approving the numerous conveyances that 

U.S. Bank ‘s filings claim took place here – without 

verification, without documentation, and without 

recorded conveyance of any kind; certainly, such an 

opaque, recordless system would make easier the 

instant, private trading of borrowers’ mortgages which 

U.S. Bank desires. 

The cost, however, would be substantial, as this 

Court long-ago held: 

The convenience which men might occasionally find 
in leaving blanks in sealed instruments to be 
filled after delivery, would be but a slight 
compensation for the evils which would follow the 
abrogation of the ancient rule of the common law. 

Burns v. Lynde, 6 Allen 305, 312 (1863).  

A. U.S. Bank was not the holder of the Ibanez 
mortgage when the foreclosure notices were 
published and the auction was conducted. 

Although the Land Court gave U.S. Bank leave to 

submit all the documents in its possession, custody or 

control that “may exist which may show a pre-notice, 

pre-sale assignment sufficient under G.L. c. 244, 

§ 14,” RA 742, the plain fact remains that U.S. Bank 

first obtained a written assignment of the Ibanez 

                                                                                                                                     
home: a home which, through the power of sale, may be 
taken without any judicial action whatsoever.   
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mortgage on September 2, 2008, more than a year after 

U.S. Bank conducted its foreclosure sale. In fact, the 

record demonstrates that (1) Rose Mortgage executed an 

assignment “in blank” of the Ibanez mortgage on 

December 8, 2005, (2) at some time subsequent to 

December 8, 2005, the Rose Mortgage assignment was 

altered by the addition of the Option One corporate 

stamp, identifying Option One as the assignee – an 

alteration made on the face of the previously 

notarized “original assignment”; and (3) on or about 

January 23, 2006, Option One executed another 

assignment “in blank”. No subsequent assignment of the 

Ibanez mortgage occurred until American Home executed 

the post-foreclosure assignment on September 2, 2008. 

Therefore, at the time of the June, 2007 foreclosure 

notices and July foreclosure sale, the best case for 

U.S. Bank is that Option One was, and remained, the 

mortgagee and holder of the Ibanez Mortgage.  

B. Despite its unsupported representations 
regarding an alleged “Trust Agreement,” U.S. 
Bank submitted no valid writing effectuating 
an assignment of the mortgagee’s rights 
prior to conducting a foreclosure auction. 

Recognizing the importance of a valid, written 

pre-foreclosure assignment, the Bank argues that the 

“Ibanez Trust Agreement … assigned all interest in the 

subject loans (including the [Ibanez] mortgage) to 
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U.S. Bank.” App. Br. at 17.28 However, U.S. Bank never 

submitted this document to the Land Court. Moreover, 

U.S. Bank never submitted a “schedule” of mortgage 

loans governed by the alleged Trust Agreement, despite 

receiving leave from the Land Court to do so.29 

Finally, U.S. Bank represents that Lehman Brothers and 

SASC were the entities who, by means of the unproduced 

Trust Agreement, validly assigned the Ibanez mortgage 

to U.S. Bank – but there is no evidence in the record 

that either of these entities ever owned or held the 

Ibanez mortgage. Given the Land Court’s express 

request for the Trust documents, and U.S. Bank’s 

wholesale failure to provide them below, it is 

difficult to imagine a more appropriate occasion for 

application of the rule that the reviewing court will 

disregard and strike statements of counsel in their 

appellate brief not based upon, and supported by 

citation to, the record below. Service Publications, 

                                                 
28 U.S. Bank never argued in the court below that the 
Trust Agreement itself conveyed the Ibanez mortgage to 
U.S. Bank; in such circumstances, it is barred from 
that argument on appeal. S. Kemble Fischer Realty 
Trust v. Board of Appeals, 9 Mass. App. Ct. 477, 480 
(1980) (“An attempt… to argue on appeal a point of law 
not raised before the trial judge… brings nothing 
before the appellate court.”) 
29 On April 17, 2009, the Land Court gave U.S. Bank 
leave to “submit … (1) the documents which created the 
securitized trust and govern its operations, (2) the 
documents identifying the ‘blocks of mortgages sold 
into that trust,’ which purportedly include the 
mortgage at issue in this case …” [RA742]. Quite 
simply, U.S. Bank did not submit any documents 
corresponding to either of these categories.  
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Inc. v. Goverman, 396 Mass. 567, 580 (1986); Boston 

Edison Co. v. Brookline Realty & Inv. Corp., 10 Mass. 

App. Ct. 63, 69 (1980) 

 In sum, a document which is not produced, does 

not name the mortgaged property or the mortgagor, and 

names assignors who are themselves strangers to the 

Ibanez mortgage cannot possibly establish U.S. Bank’s 

authority to conduct a foreclosure sale. This “jumble 

of documents and conclusory statements” simply does 

not establish that U.S. Bank was assigned the Ibanez 

mortgage by means of a valid, written contract. See, 

e.g., Schwartz, 366 B.R.at 267.  

C. The Private Placement Memorandum did not and 
could not Convey the Ibanez Mortgage to U.S. 
Bank. 

U.S. Bank concedes that it submitted to the Land 

Court only the Private Placement Memorandum (PPM), 

which it characterizes as advertising material for 

mortgage-backed securities. App. Br. at 20 (“[A]n 

offer of mortgage-backed securities to investors.”). 

While U.S. Bank appears to argue that the PPM 

evidences an effective assignment of the Ibanez 

mortgage, to the contrary, the PPM describes an 

intended, generic transfer of assets pursuant to a 

trust agreement that will occur at some point in the 

future. RA 1295 (“The Mortgage Loans will be assigned 

by the Depositor to the Trustee”) (emphasis added). 

U.S. Bank accordingly concedes that the record 
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contains no direct evidence of the terms of the 

alleged Trust Agreement; instead it “represents that 

the language of assignment contained in the Trust 

Agreement is in accord with the analogous language 

contained in the LaRace PSA.” App. Br. at 20 n. 6 

(emphasis added). But see VI.B supra. However, the PPM 

explicitly represents that “[e]ach Mortgage Loan [held 

by the Trust] will be identified in a schedule 

appearing as an exhibit to the Trust Agreement.” RA 

1295. Despite the PPM’s representation that a schedule 

of mortgage loans governed by the Trust Agreement 

“will” exist, U.S. Bank never submitted such a 

document, or any other document in any way indicating 

that the Ibanez mortgage is one of the mortgage loans 

to which the PPM refers, nor any other evidence that 

U.S. Bank, as Trustee owns the Ibanez mortgage. 

Accordingly, U.S. Bank cannot credibly claim to have 

established its authority to foreclose on the basis of 

such a document. 

The only evidence that the mortgage was ever 

transferred to U.S. Bank is the September, 2008 post-

foreclosure assignment from Option One – more than a 

year after U.S. Bank’s foreclosure sale.32  

                                                 
32 Even had U.S. Bank obtained this assignment prior to 
its foreclosure sale, such a document would be just as 
problematic for U.S. Bank. The assignor named in this 
document is neither the “Seller” (Lehman Brothers) nor 
the “Depositor” (SASC) named in the PPM. Indeed, under 
the terms of the PPM, SASC as the “Depositor” was 
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D. Even under In re Samuels, the lone 
Massachusetts decision on which U.S. Bank 
relies, the alleged trust agreement cannot 
demonstrate U.S. Bank’s authority to conduct 
a foreclosure sale. 

U.S. Bank cites only a single Massachusetts 

decision, In re Samuels, 415 B.R. 8 (Bankr. D. Mass. 

2009), for the proposition that a “securitization 

agreement” can “act[] to assign all interest in loans 

(including the mortgages) to the securitization 

trustee.” App. Br. at 22. In fact, the court in 

Samuels found that the operative “securitization 

agreement” did not demonstrate the securitization 

trustee’s ownership of a mortgage, because the trustee 

could not prove each link in the “chain of title” from 

the originating lender to the trustee: 

In order to establish that it holds not only the… 
Note but also the Mortgage, Deutsche Bank … 
relies on showing a chain of three assignments of 
the mortgage: from [Lender] to Ameriquest, then 
Ameriquest to ARSI, and then ARSI to Deutsche 
Bank. The problem with this strategy is that 
Deutsche Bank has adduced no writing evidencing 
the first of these transfers, from Argent to 
Ameriquest. … Deutsche Bank has adduced evidence 
of an agreement pursuant to which Argent agreed 

                                                                                                                                     
required to assign all mortgage loans to the Trustee. 
RA 1295. Based on the description of the alleged Trust 
Agreement in the PPM (because the Trust Agreement was 
never produced), there is no indication that U.S. 
Bank, as Trustee, had the authority to accept assets 
from any party other than the “Depositor.” If this is 
the case, the acceptance of the Ibanez mortgage by 
U.S. Bank pursuant to the post-foreclosure assignment 
would have been ultra vires and void under New York 
law, which presumably governs the Trust (though 
Appellees cannot be certain without the Trust 
Agreement). Est. Powers & Trusts § 7-2.4 (providing 
that under New York law, acts by a trustee in 
contravention of an express trust are void). 
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to transfer mortgage loans to Ameriquest, but it 
has adduced no writing evidencing the assignment 
of the… Mortgage from Argent to Ameriquest. 
Consequently, the chain of title is incomplete… 

Samuels, 415 B.R. at 20.33 
 

Accordingly, under the reasoning of Samuels, the 

alleged trust agreement herein, even if it had been 

produced, could not possibly show that U.S. Bank owns 

the Ibanez mortgage – since, as in Samuels, the record 

herein contains no evidence of multiple links in the 

purported chain of tile as set forth above.34 Thus, 

under Samuels, the alleged – but not produced – trust 

agreement would be insufficient to demonstrate U.S. 

Bank’s ownership of the Ibanez mortgage. 

E. An “Assignment in Blank” Conveys Nothing . 

In its next futile attempt to avoid the absence 

of a valid, pre-foreclosure assignment, U.S. Bank has 

submitted the Option One assignment “in blank”, 

purportedly executed on January 23, 2006, and 

purportedly in the custody of Wells Fargo on May 4, 

2009. This assignment, however, does nothing to 

                                                 
33 The Samuels’ holding demonstrates that the 
mortgagee’s chain-of-title proof (“from Argent to 
Ameriquest”) was not satisfied, even though… “Argent 
endorsed the Note in blank and also executed a written 
assignment in blank—i.e., without designation of an 
assignee—of the Note and Mortgage.” Samuels, 415 B.R. 
at 17. 
34 As in Samuels, Appellant claims that multiple 
assignments of the mortgage occurred prior to 
assignment to Appellant itself – from Option One to 
Lehman Brothers Bank, FSB to Lehman Brothers Holding, 
Inc. to the Structured Asset Securities Corp. to the 
Bank. App. Br. at 9-10. 



 -39-

support U.S. Bank’s allegation that it was the pre-

foreclosure assignee of the Ibanez mortgage, because 

this assignment “in blank” identifies no assignee. 

Massachusetts common law has long held that a 

conveyance in land, in which a blank had been left for 

the name of the grantee, is inoperative as a 

conveyance. See Macurda v. Fuller, 225 Mass. 341, 344 

(1916); Phelps v. Sullivan, 140 Mass. 36, 36-37 

(1885); Burns, 6 Allen at 311. Even if U.S. Bank’s 

name had been later added to the assignment by parol 

authority of Option One, the assignee’s name creates a 

substantial part of the instrument itself, and 

therefore redelivery of the assignment after the 

blanks were filled would have been necessary. See 

Burns, 6 Allen at 310. U.S. Bank submits no evidence 

in the June 8th submission that redelivery occurred; 

most importantly the empty spaces remained blank; no 

assignee was ever named in this assignment. 

The Option One blank assignment is also invalid 

on the grounds that as a contract, it lacked the 

required two or more parties: Option One being the 

only party mentioned. See Eastman v. Wright, 6 Pick. 

316, 321 (1828); see also Situation Mgmt. Sys. v. 

Malouf, Inc., 430 Mass. 875, 878 (2000) (the mutual 

assent of two or more persons to be bound by an 

exchange of promises is the basis of a contract). As 
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our courts recognize, a conveyance of real estate 

which lacks a grantee is, quite simply, void: 

The deed signed by her, incomplete because of 
failure to name the grantee, … was invalid…. It 
conveyed no title.   

Flavin v. Morrisey, 327 Mass. 217, 219 (1951). The 

reasons for this rule were well-explained long ago: 

Every deed well made must be written; i.e. the 
agreement must be all written before the sealing 
and delivery of it; for if a man seal and deliver 
an empty piece of paper or parchment, albeit he 
do there withal give commandment that an 
obligation or other matter shall be written in 
it, and this be done accordingly, yet this is no 
good deed. 

When the paper was delivered, it had no validity 
or meaning. The filling of the blanks created the 
substantial parts of the instrument itself; as 
much so as the signing or sealing … Our statutes, 
which provide for the conveyance of real estate 
by deed, acknowledged and recorded, and for the 
acknowledgment and recording of powers of 
attorney for making deeds, are evidently based on 
the ancient doctrines of the common law 
respecting the execution of deeds; and a valuable 
and important purpose which these doctrines still 
serve is, to guard against mistakes which are 
likely to arise out of verbal arrangements, from 
misunderstanding and defect of memory, even where 
there is no fraud. 

The convenience which men might occasionally find 
in leaving blanks in sealed instruments to be 
filled after delivery, would be but a slight 
compensation for the evils which would follow the 
abrogation of the ancient rule of the common law. 

Burns, 6 Allen at 312.35 This flows from a first 

principle of contract law: that one cannot contract 

                                                 
35 U,S, Bank repeatedly argues that assignments in 
blank “…effect a valid transfer of the [Ibanez and 
Larace] mortgages,” as “filling in the blanks [later] 
is immaterial to the validity of the instrument.” App. 
Br. at 28-32. The most troubling issue raised by the 
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with his or herself. Eastman, 6 Pick. at 321. U.S. 

Bank points to no legal authority that an assignment 

is valid when there is no Party B.36 Indeed, neither 

statutory provisions nor decisional law suggest that 

there is a valid assignment from one party to another, 

where “another” is merely a blank space. Id. 

F. The Assignment from Rose Mortgage to Option 
One is Void, as it was altered after its 
Execution and Notarization. 

The common law doctrines invalidating documents 

conveying real estate where no grantee is named have 

yet another consequence in this action: the 

invalidation of the assignment from Rose Mortgage, 

where the grantee – Option One – was filled in after 

the assignment was notarized, or sealed: 

The instrument delivered to [Grantor’s agent] was 
without validity and the direction to… to fill 
the blank space [for grantee] with the name…of 

                                                                                                                                     
contention that assignments in blank are completed 
valid transfers is the obvious question: transfers to 
whom? To no one? But the broader implications are more 
sobering: do we really want assignments of mortgages – 
in Massachusetts, documents conveying both legal 
ownership and the right to non-judicial foreclosure – 
to be “valid transfers”, where the owner is just a 
blank “to be filled in later?” 
36 Only the written, executed assignment of a mortgage 
contact can effectively transfer ownership of that 
mortgage. See Warden, 15 Mass at 236 (“No interest 
passes by a mere delivery of a mortgage deed, without 
an assignment in writing and by deed.”). To satisfy 
the statute of frauds, an assignment “must contain the 
terms of the contract agreed upon – the parties, the 
locus (if an interest in real estate is dealt with), 
in some circumstances the price, and it must be signed 
by the party to be charged or by some one authorized 
to sign on his behalf.” Cousbelis v. Alexander, 315 
Mass. 729, 730 (1944). 
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[the alleged Grantee] conferred… no legal right 
because the filling in of such a blank created a 
substantial part of the deed itself, “stood on 
the same footing as signing and sealing and could 
be authorized only by a power under seal.”  

MacUrda, 225 Mass. at 344(internal citations omitted). 

As there is no valid assignment from Rose Mortgage to 

Option One, both the assignment “in blank” and the 

American Home confirmatory assignment are invalid. 

G. The Post-Foreclosure Assignment “confirmed” 
Nothing. 

U.S. Bank also insists that the Land Court erred 

in concluding that the post-foreclosure assignment 

dated September 8, 2008 did not validate the July 5, 

2007 foreclosure sale. The flaws in this argument are 

legion starting with the problem that the confirmatory 

grantor had no title to convey. See supra. 

Even disregarding this fatal flaw, first, and 

most obviously, an independent act is not a 

confirmatory conveyance, and a confirmatory assignment 

acts merely to cure a defect in the assignment being 

“confirmed.”  A “confirmable” error frustrates the 

intentions the parties sought to accomplish in the 

assignment being confirmed: 

[C]onfirmation is the approbation or assent to an 
estate already created [by the confirmer], which, 
as far as it is in the confirmer’s power, makes 
it good and valid. So that the confirmation does 
not regularly create an estate … Such a writing 
creates no title, and conveys nothing which has 
come into the grantor’s ownership since the 
making of the original [grant]. It takes the 
place of the original [grant], and is evidence of 
the making of the former conveyance as of the 
time when it was made. If under our system of 
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registration or otherwise, it is necessary to 
give it effect as in itself a conveyance, it is 
only confirmatory evidence of the title which 
passed by the original [grant]. 

Scaplen v. Blanchard, 187 Mass. 73, 76 (1904); accord 

Gould v. Wagner, 196 Mass. 270, 276 (1907) (“The deed 

was given to correct errors of description … and to 

confirm the title conveyed by said [Grantor]… and it 

may well be doubted whether it operated to convey any 

title on the part of the petitioner.”)  

 No such “confirmable” error occurred, when Option 

One executed the so-called “assignment in-blank”, 

which its alleged successor’s September 2008 

assignment is now claimed to have been intended to 

cure. That is, when Option One executed the blank 

assignment on January 23, 2006 – in the language of 

Scalpen, 187 Mass. at 76, “as of the time when it was 

made” — it did not intend to convey ownership to U.S. 

Bank, as Trust; it could not have, since the Trust – 

for which U.S. Bank is the Trustee – did not exist 

before December 26, 2006. PPM, RA 1027.  

Equally fatally, the post-foreclosure assignment 

was executed by American Home, and not Option One. At 

best, the record shows that Option One had been the 

mortgagee since the delivery of the Rose Mortgage-

Option One assignment dated December 8, 2005. However, 

there is no evidence that American Home ever owned the 

Ibanez Mortgage, other than the conclusory statement 

that American Home was the “successor in interest” to 
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Option One. Without an assignment from Option One to 

American Home, or without some other evidence of the 

transfer of Option One’s interest in the Mortgage to 

American Home, U.S. Bank has produced no evidence that 

American Home had any authority to assign the Ibanez 

Mortgage. Samuels, 415 B.R. at 20.  

In short, whatever the September 2, 2008 American 

Home assignment accomplished, it did not, and could 

not retroactively validate a foreclosure sale by an 

entity which lacked power of sale rights at the time 

the foreclosure sale was conducted.  

H. The Undated and Conflicting Allonges Make 
doubtful Whether U.S. Bank Possessed the 
Note at the Time of the Foreclosure Sale. 

In another unavailing attempt to bolster its 

allegation that it held the Ibanez mortgage, U.S. Bank 

also submitted to the Land Court a copy of the Ibanez 

note and two allonges. In informal discovery, U.S. 

Bank also produced to counsel the Loan Closing File, 

as of the date of the closing. ISA 8-9. That file 

includes yet a third allonge – apparently existing as 

of the closing – which itself casts doubt on the 

integrity of the chain of possession of the Ibanez 

Note. Id. The first allonge, which has no indication 

of the date of its execution, was made payable to 

“Option One Mortgage Corporation, A California 

Corporation (Without Recourse)” and was executed by 

Ralph Vitiello, CEO of Rose Mortgage. RA 965. The 
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second allonge is made payable in blank, and is 

executed by Sheryn Cervantes as Assistant Secretary of 

Option One. RA 966. The second allonge contains 

multiple dates, with none identified as the date of 

execution. According to the affidavits submitted by 

U.S. Bank, the Note and these two allonges were held 

by Wells Fargo, for American Home on May 4, 2009. RA 

1073-83. U.S. Bank has provided no testimony or 

evidence indicating who had possession of the note or 

the status of the allonges as of the operative dates - 

the foreclosure notice and sale dates.  

Although produced to Ibanez counsel, U.S. Bank 

appears to have chosen not to submit to the Court this 

third allonge. See Collier Affidavit, ¶¶ 3, 4 ISA 8. 

The third allonge to note was included in the closing 

file, and it is endorsed “Pay to the order of: ____ 

WITHOUT RECOURSE” from Rose Mortgage and signed by 

Michael Petrucelli, Vice President. ISA 4. The 

existence of a third allonge raises the very issue of 

why the law requires an allonge must be affixed to a 

note. G.L. c. 106 § 3-204 (“For the purpose of 

determining whether a signature is made on an 

instrument, a paper affixed to the instrument is a 

part of the instrument”).38 The requirement that an 

                                                 
38 See also Town of Freeport v. Ring, 727 A.2d 901, 905 
(Me. 1999) (regarding nearly identical Maine statute 
court held “a signature on a separate, unattached 
piece of paper is not an indorsement of the 
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allonge be affixed to the note helps meet the dual 

policy objectives of preventing fraud and preserving 

the chain of title to an instrument. Southwestern 

Resolution Corp. v. Watson, 964 S.W.2d 262, 264 (Tex. 

Comm’n App.1997) (citing Adams, 853 F.2d at 167). In 

this instance, these objectives are defeated by 

significant uncertainty surrounding how, when, which, 

or even whether any of these three allonges were 

physically attached to the note. Notably, despite the 

Court’s request for an affidavit verifying the 

physical state of these documents as of the date of 

the foreclosure sale, no affiant has “spoken” as to 

the attachment of any of the allonges on that date: or 

on any other date, for that matter. It is impossible 

to know based on the various un-affixed and undated 

allonges who was the holder of the note at the time of 

the Ibanez foreclosure publication and sale. And, of 

course, the note – lacking any power of sale – 

provides no authority to foreclose, and does not 

convey with it “mortgagee” status.39 

                                                                                                                                     
instrument”); Adams v. Madison Realty & Development, 
Inc., 853 F.2d 163, 166 (3d Cir.1988) (“indorsement 
sheets … not physically attached to the instruments in 
any way … patently fail to comply with the explicit 
Code prerequisite.”). 
39 A copy of the “Certified” note, with the “affixed” 
(or adjacent) allonge, was included in the Exhibits to 
the Affidavit of Paul R. Collier, III. ISA 14-17.  
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I. Evidence that the Ibanez Mortgage is not 
included in the only available listing of 
Trust-held Mortgages is reason enough to 
deny the Bank’s Motion to Vacate Judgment. 

Upon offer by U.S. Bank counsel, the Land Court, 

in the proceedings below, expressly requested that 

U.S. Bank provide the Trust exhibit “identifying the 

‘blocks of mortgages sold into that trust,’” which 

purportedly include the mortgage at issue in this 

case.” RA 742-3. In breach of this request, U.S. Bank 

provided nothing of the kind. Ibanez, however, 

provided properly authenticated (and unobjected-to) 

evidence that the Ibanez mortgage was not included in 

the Trust assets. ISA 22-54. And, as record-evidence 

to which no objection was made, the Land Court was 

entitled to accept its accuracy. Madsen v. Irwin, 395 

Mass 715, 721 (1985). 

On this basis alone, the Land Court was within 

its discretion in denying U.S. Bank’s Motion to Vacate 

Judgment. 

VII. U.S. BANK’S ARGUMENT THAT THE LAND COURT ERRED IN 
NOT APPLYING THE PROSPECTIVE APPLICATION DOCTRINE 
TO A THIRTY FIVE YEAR OLD STATUTE IS MERITLESS. 

U.S. Bank now argues that the Land Court erred in 

not limiting its construction of the thirty five year 

old foreclosure sale statute to future foreclosures, 

an argument which U.S. Bank did not make below. It is 

axiomatic that, by failing to raise the issue in the 

proceedings below, U.S. Bank cannot now prevail on 

this claim. And it is equally axiomatic that the 
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“Prospective Application” request of Amicus Real 

Estate Bar Association (REBA) in the trial court does 

not alter that result – as the court “deals only with 

issues presented by the parties,” and need not even 

consider issues raised only in the briefs of an 

amicus. United Technologies Corp. v. Liberty Mut. Ins. 

Co., 407 Mass. 591, 593 (1990); Pineo v. Executive 

Council, 412 Mass. 31, 36 (1992). 

However, even moving past its waiver problem, 

U.S. Bank’s argument is meritless; indeed, it is an 

argument that conflates a jurisprudential doctrine 

applicable only to judicial changes in well-

established and long-standing rules of common law 

affecting real property; and the doctrine that 

recently enacted statutes are prospectively applied, 

absent a clearly expressed legislative command for 

retroactive application. Powers v. Wilkinson, 399 

Mass. 650, 662-63 (1987) and Turner v. Greenaway, 391 

Mass. 1002, 1003 (1984). There is not, and has never 

been, a doctrine that an interpretation of a long 

enacted statute can be limited to prospective cases.  

Lastly, of course, U.S. Bank’s entire argument 

rests upon its insistence that the Land Court’s Ibanez 

decision altered long-standing judicial interpretation 

of G.L. c. 244, § 14, a contention which Judge Long 

rebutted in conscientious detail: 

First, [U.S. Bank’s argument] ignores Bottomly v. 
Kabachnick, which states that the notice in that 
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case “was defective because it failed to identify 
the holder of the mortgage, thereby rendering the 
first foreclosure sale void as a matter of law.” 
… Bottomly is the most recent case construing the 
notice provisions of the statute and is the 
starting point for the proper interpretation of 
the earlier cases and proper title practice. As 
noted above, Bottomly unequivocally holds that a 
notice that fails to identify the holder of the 
mortgage is defective, thereby rendering the 
“foreclosure sale void as a matter of law.” … 
G.L. c. 244, § 14 requires publication in the 
name of the holder of the mortgage for the 
foreclosure sale to be valid.  
  
 

Ibanez I, supra at 205-07 (citations omitted). 

VIII. THE COURT SHOULD DISREGARD AND STRIKE FACTS 
AND ARGUMENTS NOT PRESENTED BELOW.  

Throughout its statement of facts and its 

substantive arguments, U.S. Bank states facts never 

presented to the court below: from “representations” 

as to the contents of the Trust documents, App. Br. at 

19 n. 6, to its casual pronouncement that “[t]he 

industry custom is not to record a document reflecting 

the assignment of a mortgage,” Id. at 5, to its 

insistence that U.S. Bank was merely “foreclos[ing] on 

a mortgage held in that trust.” Id. at 4. Similarly, 

U.S. Bank argues on appeal issues which it did not 

argue below – from the claim that the Trust documents 

are a mortgage assignment to the claim that the Ibanez 

holding should be prospective in its application. 

We rely on the give-and-take testing of factual 

allegations which takes place in the trial court to 

“find the truth” between often-disputed facts. Tactics 

which evade this testing are improper. The trial court 
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judge has the right to expect that a party, in 

proceedings before him, will present all of the facts 

and arguments which justify his claims. Our trial 

courts, and our trial judges, have the right not to be 

sand-bagged by claims without having had the 

opportunity to consider and address them – and 

Appellate Rule 16 mandates this: 

The requirement that a party provide ‘an 
appropriate and accurate record reference’ for 
each and every fact… in the brief . . . is not an 
idle technical requirement. Among other things, 
it prevents parties from exaggerating or 
distorting the facts…, or from inserting into the 
analysis on appeal facts that are simply 
nonexistent.  

City of Lynn v. Thompson, 435 Mass. 54, 56 (2001). 

This Court should disregard, and strike, all 

alleged “facts” which are not accompanied by actual 

citations to the record in the Land Court proceedings, 

and all arguments which U.S. Bank failed to present in 

those proceedings. Service Publications, Inc., supra; 

Boston Edison Co., supra. 

IX. CONCLUSION 

The Land Court’s judgment should be affirmed. 
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ADDENDUM TO BRIEF OF APPELLEE ANTONIO IBANEZ 

Massachusetts General Laws 
chapter 106 § 3-204 
Massachusetts General Laws 
chapter 183 § 6c 
Massachusetts General Laws 
chapter 183 § 21 
Massachusetts General Laws 
chapter 244 § 1 
Massachusetts General Laws 
chapter 259 § 1(4) 



M.G.L. - Chapter 106, Section 3-204 http://www.mass.gov/Jegis/Jaws/mgl/l06-3-204.htm 

1 of 1 

The General Laws of Massachusettsr---
Search the Laws 

P ART I. ADMINISTRATION OF mE GOVERNMENT 

TITLE XV. REGULATION OF TRADE 

CHAPTER 106. UNIFORM COMMERCIAL CODE 
ARTICLE 3. NEGOTIABLE INSTRUMENTS 

PART 2. NEGOTIATION, TRANSFER, AND INDORSEMENT 

Chapter 106: Section 3-204. Indorsement 

Go To: 
Next Section 

Previous Section 
Chapter Table of Contents 

MGL Search Page 
General Court Home 

Mass.QOV 

Section 3-204. (a) "Indorsement" means a signature, other than that of a signer as maker, drawer, 
or acceptor, that alone or accompanied by other words is made on an instrument for the purpose 
of (i) negotiating the instrument, (ii) restricting payment of the instrument, or (iii) incurring 
indorser's liability on the instrument, but regardless ofthe intent of the signer, a signature and its 
accompanying words is an indorsement unless the accompanying words, terms ofthe instrument, 
place of the signature, or other circumstances unambiguously indicate that the signature was 
made for a purpose other than indorsement. For the purpose of determining whether a signature 
is made on an instrument, a paper affixed to the instrument is a part of the instrument. 

(b) "Indorser" means a person who makes an indorsement. 

(c) For the purpose of determining whether the transferee of an instrument is a holder, an 
indorsement that transfers a security interest in the instrument is effective as an unqualified 
indorsement of the instrument. 

(d) If an instrument is payable to a holder under a name that is not the name ofthe holder, 
indorsement may be made by the holder in the name stated in the instrument or in the holder's 
name or both, but signature in both names may be required by a person paying or taking the 
instrument for value or collection. 

8116/20106:48 PM 



M.O.L. - Chapter 183, Section 6c http://www.mass.gov/Jegis/Jaws/mglI183-6c.htm . 

1 of 1 

The General Laws of Massach .. __ ... _. _____ . __ .. _______ .. _ 
Search the Laws 

P ART II. REAL AND PERSONAL PROPERTY AND DOMESTIC 
RELATIONS 

TITLE I. TITLE TO REAL PROPERTY 

CHAPTER 183. ALIENATION OF LAND 

CONVEYANCE BY DEED 

Chapter 183: Section 6C. Residence and address of mortgagee or assignee 

Go To: 
Next Section 

Previous Section 
Chapter Table of Contents 

MGL Search Page 
General Court Home 

Mass.QOV 

Section 6C. Every mortgage and assignment of a mortgage presented for record shall contain or have 
endorsed upon it the residence and post office address of the mortgagee or assignee if said mortgagee or 
assignee is a natural person, or a business address, mail address or post office address of the mortgagee 
or assignee if the mortgagee or assignee is not a natural person. Such endorsement shall be recorded as 
part of the mortgage or assignment of a mortgage. Failure to comply with this section shall not affect the 
validity of any mortgage or assignment of a mortgage or the recording thereof. No register of deeds shall 
accept a mortgage or assignment of a mortgage for recording unless it is in compliance with the 
requirements of this section. 

8/16/2010 6:47 PM 



M.G.L. - Chapter 183, Section 21 http://www.mass.gov/Jegis/Jaws/mglI183-21.htm 

1 of 1 

The General Laws of Massach usettsL __ . ____ .. __ .. _ 

PART n. REAL AND PERSONAL PROPERTY AND DOMESTIC 
RELATIONS 

TITLE I. TITLE TO REAL PROPERTY 

CHAPTER 183. ALIENATION OF LAND 

SHORT FORMS 

Chapter 183: Section 21. "Statutory power of sale" in mortgage 

Go To: 
Next Section 

Previous Section 
Chapter Table of Contents 

MGL Search Page 
General Court Home 

Mass.QOV 

Section 21. The following "power" shall be known as the" Statutory Power of Sale" ,and may be 
incorporated in any mortgage by reference: 

(POWER.) 

But upon any default in the performance or observance of the foregoing or other condition, the 
mortgagee or his executors, administrators, successors or assigns may sell the mortgaged premises or 
such portion thereof as may remain subject to the mortgage in case of any partial release thereof, either 
as a whole or in parcels, together with all improvements that may be thereon, by public auction on or 
near the premises then subject to the mortgage, or, if more than one parcel is then subject thereto, on or 
near one of said parcels, or at such place as may be designated for that purpose in the mortgage, ftrst 
complying with the terms of the mortgage and with the statutes relating to the foreclosure of mortgages 
by the exercise of a power of sale, and may convey the same by proper deed or deeds to the purchaser 
or purchasers absolutely and in fee simple; and such sale shall forever bar the mortgagor and all persons 
claiming under him from all right and interest in the mortgaged premises, whether at law or in equity. 

8116/20106:47 PM 



M.G.L. - Chapter 244, Section 1 http://www.mass.gov/Jegis/Jaws/mgJ/244-I.htm 

lofl 

The General Laws of ________ -·--·--_----••. __ 
Search the Laws 

PART III. COURTS, JUDICIAL OFFICERS AND PROCEEDINGS IN CIVIL 
CASES 

TITLE III. REMEDIES RELATING TO REAL PROPERTY 

CHAPTER 244. FORECLOSURE AND REDEMPTION OF MORTGAGES 

FORECLOSURE BY ENTRY OR ACTION 

Chapter 244: Section 1. Foreclosure by entry or action; continued possession 

GeTe: 
Next Section 

Previous Section 
Ch@!erTable of Contents 

MGL Search Page 
General Court Home 

Mass.QOV 

Section 1. A mortgagee may, after breach of condition of a mortgage of land, recover possession of the 
land mortgaged by an open and peaceable entry thereon, if not opposed by the mortgagor or other 
person claiming it, or by action under this chapter; and possession so obtained, if continued peaceably 
for three years from the date of recording of the memorandum or certificate as provided in section two, 
shall forever foreclose the right of redemption. 

8116/20106:49 PM 



M.G.L. - Chapter 259, Section 1 http://www.mass.gov/legis/\aws/mgI/259-1.htm 

1 of 1 

The General Laws of Massachusettsr----------·-----------------------l 
Search the Laws 

P ART III. COURTS, JUDICIAL OFFICERS AND PROCEEDINGS IN CIVIL 
CASES 

TITLE V. STATUTES OF FRAUDS AND LIMITATIONS 

CHAPTER 259. PREVENTION OF FRAUDS AND PERJURIES 

Chapter 259: Section 1. Actionable contracts; necessity of writing 

Section 1. No action shall be brought: 

Go To: 
Next Section 

Previous Section 
Chapter Table of Contents 

MGL Search Page 
General Court Home 

Mass.gov 

First, To charge an executor or administrator, or an assignee under an insolvent law of the 
commonwealth, upon a special promise to answer damages out of his own estate; 

Second, To charge a person upon a special promise to answer for the debt, default or misdoings of 
another; 

Third, Upon an agreement made upon consideration of marriage; 

Fourth, Upon a contract for the sale of lands, tenements or hereditaments or of any interest in or 
concerning them; or, 

Fifth, Upon an agreement that is not to be performed within one year from the making thereof; 

Unless the promise, contract or agreement upon which such action is brought, or some memorandum or 
note thereof, is in writing and signed by the party to be charged therewith or by some person thereunto 
by him lawfully authorized. 

8116/20106:49 PM 
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Issues Presented 

1. Whether a party has the legal authoriLy to 

foreclose on a mortgaqe if it does not have an  

interest in the mortgage at the time of the 

foreclosure. 

2. Whether a foreclosure nokice t h a t  [ails to 

identify the present holder of a mortgaqe is l e g a l l y  

suff ici.ent. even though the .identification of the 

present holder is required by G. L. c. 244, 5 14. 

3. Whether the Land Court's interpretation of 

longstanding Massachusetts statutory requirements 

shou1.d be rejected or .limited solely because 

significant costs to t h c  plaknkiffs will result. 

Interests  of the  Amicus Curiae 

The AtLorney.Genera1 has 'broad common law and 

statutory powers to represent the public interest." 

Commonwealth v. Mass. .. CRINC, ,392 Mass.' 79, 8 8  (1984) . .  

She has both a general statutory mandate and, in many 

instances, a specific statutory mandate, to protect 

the public interest. - Id. In additj-on, the Attorney 

General has  a common law duty to represent the public 

interest and,to enforce public rights. Lowell Gas Co. 

v. Attorney General, 377 Mass. 37, 4 8  (1979). 



The Attorney General is “an  elected official 

charged wi.th the duty of protecting the public 

interest.“ Commonwealth v. A d a m s ,  416 Mass. 558, 566-  

67 

Attorney General has a profound in te res t :  in t he  

enforcement of statutory requirements, and in the 

enforcement if consumer protection statutes in 

particular. Moreover, as the Commonwealth’s attorney- 

in-chief, the Attorney General has an interest in 

ensuring real property interests are conveyed 

efficiently and accurately in the Copmanwealth. ‘.l’his 

is particularly so where Massachusett-s law permits the 

transfer of real property without. judicial. 

involvement. In the absence of this supervision, 

(1993) . . ‘ A s  the ch.ief law enforcement officer, . the 

strict compliance with the statutory requirements is 

the only means to ensure the accuracy of public land 

records and the integrity of the syst.em for t.ransfer 

of real property. 

Statement o f  the Case 

The actions at issue here oriqinatcd in the Land 

Court, where they were filed as independent actions 

“to remove a cloud on tj.tle” p u r s u a n t  to G. I,. c .  , 240 ,  

5 6. , [ A 1 7 - 2 5 ] .  In those actions, plaintiffs sought a 

2 



d e c l a r a t i o n  . .  t h a t  they 'had publi.shed t h e  r e q u i r e d  

fo.reclosure n o t i c e s  i.n an accep tab le  publ ica t i .on .  - Id.  1 

A f t , e r  t h e  t i m e  Lo f i l e  a response expi red ,  

p 1 , a i n t i f f s  moved for e n t r y  of d e f a u l t  judgments. 

[ A 5 8 0 ] .  The a c t i o n s  were conso l ida t ed  and t h e  Land 

Court reques ted  b r i e f i n g  on t h e  i s s u e  of .whether: t h e  

. p l . a i n t i f f s  were t h e  i e g a l  ho lde r s  of t h e  mortgage,s and 

whether t h e  n o t i c e s  of s a l e  complied. with G .  L .  

c. 2 4 4 ,  5 1.4. LA578-791 .  

O n  March 26 ,  2009, t h e  Land Court  i s sued  a 

Mem0rand.m and Order deriyiny p l a i n t i f f s '  motions f o r  

emtry of d e f a u l t  judyment and found t h a t  t h e  

forecl.osures were i n v a l i d  because t h e  n o t i c e s  f a i l e d  

to .name t h e  mortgage holder  as  of t he  d a t e  o f  sa l e  a s  

r equ i r ed  by ti. 1,. c. 244 ,  5 14. [ A 5 7 4 - 9 3 ] .  Judymenl: 

' t o  t h a t  e f f e c t  WAS entered. [ A 5 9 4 - 9 5 ] .  T h e r e a f t e r ,  

t h e  p l a i n L i f f s  f i l .ed motions t o  vaca te  t h e  judgment. 

[ A 5 9 6 ,  6371. The Land Court  denj.ed these motions and 
. ,  

r ea f f i rmed  i t s  p r i o r  judqment. [ A 1 1 3 6 ] .  

The p r o p e r t i e s  s ecu r ing  . t he  Ibanez and LaRace 
mortgages a r e  l o c a t e d  i n  S p r i n g f i e l d ,  Massachuset ts .  
The p l a i n t i f f s  f i l e d  t h e i r  n o t i c e s  of i n t e n t  to 
f o r e c l o s e  i n  t he  Boston Globe, which t h e  :l,a'nd Court 
found was "a newspaper of g e n e r a l  c i r c u l a t i o n "  i n  

, S p r i n g f i e l d .  . : t ' h i s . i s s u e  i s  not  r a i s e d  by any p a r t y  on 
appea l .  [ A 5 7 7 - 5 7 9 1  



On October 30, 2009, plaintiffs filed notices of 

appeal from t h e  Land Court's orders and judgments 

against them. [A1163-661. 

On March 22, 2010, the Supreme Judicial Court 

granted direct appellate review.. 

Statement of the Relevant F a c t s  

The relevant facts were succinctly s e t  forth in 

the 'Land Court ' s  Memorandum and Order on P l a i n t i f f s '  

Motions to Vacate Judgment. [A1136-1162] . 
The facts concerniny Lhe Ibanez and LaRace 

mortgages are substantially similar. Both involved 

adjustable-rate, subprime loans for the purchase of 

residential property in Springfield. [ A l l 4 ' 1 1  . In 

both, t h e  borrower signed a promissory note arid gave a 

mortgage to a lender, whi.ch was immediately recorded. 

- :Id. Rose Mortgage was the original lender far the 

'Ibanez mortgage and Option One Mort-gage Corporation 

was the original lender for the LaRace mortgage. Id. 

Rose endorsed the.Ibanez note and properly 

assigned the mortgage t o  Option One. - Id. Option One 

then.executed an endorsement of both promissory notes 

in blank, makiny each "payable .to bearer" and 

4 



“ n e g o t i a t e d  by t r a n s f e r  a lone  u n t i l  s p e c i a l l y .  

endorsed .”  - I d . ,  c i t i n g  G .  L .  c .  106, 5 3-205(b) .  

I n  both cases, Option One aJ.so executed a n .  

assignment o’f t h e  mortgayc i n  b lank  (i.c., ”... without  a 

s p e c i f i e d  a s s i g n e e ) .  - _ I  Id .  These blank mortgage 

assignments  were never recorded and were not  l c g a l l y  

r eco rdab le  because they f a i l e d  to i d e n t i f y  tho  

a s s ignee .  See  . G .  Id. c. 183, 5 6C (assignment mus t  

i d e n t i f y  the  a s s ignee  i f  it is t o  be r e c o r d e d ) .  

S e c u r i t i z a t i o n  ,.. of t h e  Jbanez  Mortgage . , .  . 

A f t e r  Option One endorsed t h e  n o t e s  i n ’ b l a n k ,  i t  

s o l d  t h e  mortgages. [A1118]. 0pt i .m O n c  s o l d  t h e  

. I b a n e z  mortgage t o  Lekman Brothe.rs.  - Id. Lehman 

Bro the r s  then  s o l d  t h e  mortgage, t oge the r  wi th  

hundreds of o thcr  loans, t o  S t r u c t u r e d  A s s e t  

S e c u r i t j , e s  Corporatj.on (“SASC”) . - Id .  SASC then  s o l d  

t h e s e  loans  t o  t.he S t r u c t u r e d  A s s e t  Securi.ties 

Corporatj.on Mortgage Loan T r u s t  2006-2, of which 

p l a i n t i f f  U.S . .  Bank National  Assoc ia t ion  (“U.S. Bank”) 

was t h e  t . ru s t ee .  Id .  .- 

A l l  of t h e  suppor t ing  documents concerning t h e  

Ibanez mortgage were p laced  i . n t o  a ,  “ c o l l a t e r a l  f i l e ”  

and presumably were t r a n s f e r r e d  between t h e  e n t i t i e s  

5 



I . i s t e d  above as cach t r a n s a c t i o n  was completed: 

[ A 1 1 4 Y l .  This  c o l l a t e r a l  f i l e  conta ined  t h e  o r i g i n a l  

promissory note ,  t h e  Hose Mortgage endorsement of t h e  

promissory no te  t o  Option One, Option One's blank  

endorscmcnt af t h e  p romisso ry .no te ,  t h e  mortgage 

i s s u e d  Lo Rose Mortgage, Lnc., t h e  assignment of t h e  

morLgage from Rose t o  Option One, and Op'tion O n e ' s  

b l ank  mortgage assignment.  

S e c u r i t i z a t i o n  of t h e  - LaRace Mortgage 

... Id. . 

Option One sold the LaRace mortgage t o  B a n k  of 

.America.  - I'd. Bank oFAmerica s o l d  t h e  LaKace 

mortgage t o g e t h e r  with hundreds of o ther -  l oans  to 

A s s e t  B a c k e d  Funding Corpora t ion  ("ABFC") . CA1149- 

I l . S O ] .  ABFC Lhcn s o l d  t h o s e  l o a n s  t o  the ABFC 2005- 

OI''l'1 T r u s t ,  of which p l a l , n t i f f  W e l l s  Fargo Bank,  N . A ; ,  

('Wells Fargo") was t h e  t r u s t e e .  [A1150]. 

J u s t  as w i t h . t h c  Ihanez mortgage, t h e  e s s e n t i a l  

l o a n  documents, i nc lud ing  t h e  LaRaces' mortgage and 

o r i g i n a l  promissory note ,  Option O n e ' s .  b lank 

endorsement of t h e  promissory n o t e ,  and Option One's 

endorsement of t h e  mortgage i n  b l ank ,  w e r e  conta ined  

i n  a " c o l l a t e r a l  f i l e "  t h a t  was presumably passed from 

p a r t y  t o  p a r t y  a s  t h e  loans  w e r e  s o l d .  I d .  
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The Foreclosures .  

A f t e r  bo th  t..? Ibanez and LaRace ians became 

de l inquen t ,  t h e  f o r e c l o s u r e  process  began. [ A 1 1 5 3 ] .  

The loans  were r e f e r r e d  t o  counsel  wi th  i n s t r u c t i o n s  

t o  b r i n g  f o r e c l o s u r e  a c t i o n s  a g a i n s t  t h e  defendants .  

[A1153-541. T h e r e a f t e r ,  p l a i n t i f f s  f i l e d  

Servicemebers C i v i l  Re l i e f  A c t  complaints a g a i n s t  M r .  

Ihancz and t h e  LaRaces. CA1154-551 . 2 

The Ibanez complaint i d e n t i f i e d  U.S.  Rank as “ t h e  

owner ( o r  assignee). and ho lde r  o f  a mortgage wi th  a 

s t a t u t o r y  power of s a l e . ”  [A1154]. Thc Not ice  of 

Mortgagee‘s Sa le  of Real E s t a t e  was publ i shed .  x. 
This  Notice s t a t e d  t h a t  U.S. Bank was t h e  “p resen t  

holder‘: o f  t h e  Ibanez mortgage. - Id. T h e  Ibanez 

Forec losure  s a l e  was conducted on J u l y  5., 2007 . i n  t h e  

name of U. .S .  Rank. On Septcmher 2 ,  2008,  some 

. ’  The Servicemembers C i v i l  Re l i e f  A c t  ,of 2003,  formerly 
known a s t h e  So ld ie r s ’  and Saj.Zors‘ C i v i l  R e l i e f  A c t  
of 1.940, i s  a f e d e r a l  law t h a t  provides  p r o t e c t i o n s  
f o r  m i l i t a r y  members w h i l e  t hey  a r e  on a c t i v e  duty .  
50 U . S . C .  app. §§ 501-596.  Pursuant t o  t h i s  A c t ,  a 
f o r e c l o s i n g  p a r t y  m u s t  o b t a i n  a j u d i c i a l  r u l i n g  t h a t  
t h e  borrower is n o t  on act ive m i l i t a r y  s e r v i c e  p r i o r  
t o  f o r e c l o s u r e .  G. Because Massachusetts.is a non- 
j u d i c i a l  f o r e c l o s u r e  j u r i s d i c t i o n ,  t h i s  i s  t h e  extent 
of court involvement i n  a t y p i c a l  f o r e c l o s u r e  i n  t h e  
Commonwealth. 



four teen .months  a f t e r  t h e  ' f o rec losu re  sale,  Ameci.can 

Home Mortynge Se rv ic ing ,  Inc. ( t h c  purpor ted  siiccessor 

i n  i n t e r e s t  t o  0ptj.on One) a s s igned  t h e  Ibanez  

mortgage t o  U . S .  Bank. [ A 1 , 1 5 5 1 .  

The LaRace compl.aint i d e n t i f i e d  Wells Fargo a s  

t h e  "owner (or assi .gnee)  and h o l d e r ' o f  a mortgage w i t h  

a s t a t u t o r y  power of salc." 1.d. The Notice of 

Mortgageers  S a l e  of Real E s t a t e  was publ i shed .  ' I d .  - 

The Not ice  s t a t e d  t h a t  Wells Fargo was t h e  "p resen t  

ho lde r "  of t h e  mortgage. - Id'.  'The LaRace f o r e c l o s u r e  

sale t o o k  p l ace  on J u l y  5, 2007  in t h e  name of WeJ.1.s 

k'arqo. 011 September, 2 ,  2 0 0 8 ,  some f o u r t e e n  months 

a f t e r  t h c  f o r e c l o s u r e  s a l e ,  American Home Mortgage 

Se rv ic ing ,  Inc.  ( t h e  purpor tcd  successo r  i.n i n t e r e s t :  

t u  Option One) a s s iyncd  t h e  LaRace mortgage t o  'Wells 

Fargo. ' rA11.561. 

Summary of the Argument 

The Land Court was corrccl. t o  inva l - ida t e  t h e  

f o r e c l o s u r e s  . .  on two d i s t i n c t  grounds .  

F i r s t ,  t h e  p l a i n t i f f s  1.acked t h e  l e g a l  a u t h o r i t y  

t o  conduct t h e  f o r e c l o s u r e s  because they  were n o t  

among t h e  p a r t i e s  a u t h o r i z e d  t o  do s o  under e i t he r  t h e  

s t a t u t o r y  power of sa le  or under G: L .  c .  2 4 4 ,  § 1 4 .  
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Second, even if the pl.ai.ntiffs had had the l e g a l  

authority to foreclose (which they did not) the 

foreclosures would still have been i.nva1i.d because the 

n0tice.s issued by the plaintiffs failed to name the 

present holder of the mortgage as 'required under: G .  Ti. 

c .  244, 5 14. 
. ,  

!Co foreclose on a mortgage securing property in 

the Commonwealth, one must be the holder of the 

mortgage. To be the holder of the mortgage, one must 

be the original mortgagee or bc the assignee under a 

valid assignment of the mortgage. ' It is' not 

sufficient to possess the mortgagor' s promissory note. 

The Land Court correctly held that the plaintiffs, 

U.S. Bank and Wells Fargo were not holders. of the 

l b a n e z  and LaRace mortgages at the time o f  foreclosure 

because they were not assignees of valid assi9nment.s 

of the mortgages. Without valid assignments, the 

pl.ai.ntiffs lacked the legal authority to foreclose the 

mortgages'. T h i s ,  without more, is sufficient grounds 

on which to invalidate the foreclosures and the Land 

Court was correct to do so. 

. .. 

In addition, the foreclosures were properly 

invalidated for the plaintiffs' failure to comply-with 
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the notice requirements set forth in' G. L. c. 244, 

S 14. Chapter. 244, 5 14 une'quivocally requires that 

the foreclosure notice must identify the present 

holder of the mortgage at the time of foreclosure. 

The plaintiffs' notices falsely identified the 

plaintiffs as the present holders of the Ibanez and 

LaRace mortgages.. Without valid assignments of the 

mortgage. as o f  the time of foreclosure, the plaintiffs 

were not in f a c t  the holders of the mortgage. 

each notice is fatally deficient and the Land Court 

T h u s ,  

correctly invalidated. the foreclasurcs. 

Plaintiffs' claims that the Land Court's ruling 

w i l l  cause widespread confusion or significant cost to 

innocent parties are greatly exaggerated, and such 

reasoning does not w a r r a n t  ignoring the p l a i n  

requirements of the law designed to protect 

Massachusetts consumers. Indeed, it is the 

foreclosing entities themselves who will bear the 

greatest. cost of clearing title from their invalid 
. .  

foreclosures. Having profited greatly from practices 

regarding .the assignment and securitization of 

mortgages not grounded in the law, it is reasonable 
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f o r  them to bear the cost of failing to enslire that, 

such practices conformed to Massachusetts law. 

Argument 

Plaintiffs had no legal authority to forec lose  
because t hey  were not the original mortgagees, 
were not authorized by the power of sale, and 

. . because they lacked valid ass.ignrnents of the 
Ibanez and LaRace mortgages. 

It j.s axiomatic that a party cannot foreclose a 

I. 

.mortgage without . the  legal authority to do so. To 

have lcyal authority to foreclose, one must be 

authorized by the power of sale set forth in the 

mortgage ~ and must be liskcd among the authorized 

persons in G .  L. c. 244, 5 3.4. In this case, only the 

mortgagee or its valid. assignee has that authority. 

As the Land Court found, neither U.S. Bank nor Wells 

'Fargo was the mortyigcc of the respective J-oans at the 

time they sought to f'oreclose as the mortyagees, nor 

was either the assignee under a valid assignment. of 

the mortgage at the time of foreclosure. Accordingly, 

neither U.S.  Bank nor Wells Fargo had the legal 

authority to foreclose the Ibanez and LaRace 

mortgages. 

Chapter 2 4 4 ,  .'3 14 identifies a narrow group of 

persons who may foreclose. That group includes the 



mortgagee, a p e r s o n . a u t h o r i z e d  by t h e  power of sale, 

an a t t o r n e y  d u l y  a u t h o r i z e d  by a w r i t i n g  under s e d ,  

the  mortyagec”s l e g a l  guard ian  ox conse rva to r ,  o r  a 

person  a c t i n g  i n  t h e  name of such mortgagee o r  person .  

S e e  G .  L.  c. 2 4 4 ,  5 14. 
~ 

The s t a t u t o r y  power of s a l e  i nco rpora t ed  by 

reference i n t o  t h e  lhanez a n d  LaRace mortgages i s  

codi f j . ed  a t  G .  L .  c .  183, § 2 1 ,  and s t a t e s  t h a t  o n l y  

“ t h e  mortgagee o r  h i s  execu to r s ,  a d m i n i s t r a t o r s ,  

successo r s  o r  a s s i g n s ”  may e x e r c i s e  t h e  power of s a l e .  

G.. I,. C. 183, § 21 .  

These a r e  n o t  mere g u i d e l i n e s  or sugycs t cd  

p r a c t i c e s .  S t r i c t  compliance wi th  t h e  requi rements  of 

bo th  t h e  power of s a l e  and G .  L .  c. 244, 5 1 4  i s  

r e q u i r e d .  Moore v .  ~ D i c k ,  1 8 7  Mass. 207 ,  213.-23.2 

(1905); Rottomly v .  Kabachnick, 13 Mass. App. C t . .  4 8 0 ,  

404  ( 1 9 8 2 ) .  See a1.so McGreevey v.  Ckarlcstown ~ Five 

Ce’nLs ., Sav. Bank ,  294 Mass. 480, 481 (1936) 

( f o r e c l o s u r e  sale i n v a l i d  where power o f . s a l e  r e q u i r e d  

adver t i sement  i n  S u f f o l k  County and s a l e  i n  Boston, 

b u t  mortgagee a d v e r t i s e d  and s o l d  i n  Medford, where. 

p r o p e r t y  was l o c a t e d ) ;  “11 Roche v. Farnsworth, 1 0 6  Mass. 

509 ,  513 (1871). 

-~ 
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Thus,  t o  have l e g a l  a u t h o r i t y  to f o r e c l o s e ,  

p l a i n t i f f s  must e i t h e r  be t h e  mortgayces of t h e  

r e s p e c t i v e  loans  o r  hold v a l i d  assignments of t h e  

l o a n s .  

pe r sons  au tho r i zed  by t h e  s t a t u t o r y  power of s a l e  a t ,  

t h e  t ime of t h e  f o r e c l o s u r e s ,  and because t h e y  were 

n o t  v a l i d , a s s i g n c e s  of t h e  mortgages, t hey  lacked t h e  

Because p l a i n t i f f s  were n e i t h e r  mortgagees nor 

l e g a l  a u t h o r i t y  t o  f o r e c l o s e ,  and t h e  f o r e c l o s u r e s  a r e  

vo id  a s  a ma t t e r  of law. 3 

A .  Plaintiffs are not the mortgagees of . t h e .  . 
Ibanez or LaRace loans. 

T o  be a mortgagee, one must e i . ther  be t h e  

o r i g i n a l  l e n d e r  o r  be t h e  a s s ignee  undcr a v a l i d  

assignment o f  t h e  mortgage. A p a r t y  who i s  not  t h e  

o r i g i n a l  l e n d e r  can on ly  o b t a i n  t h e  legal. r i g h t s  of a 

m0rtqage.e through Lhe v a l i d  assiqnment of t h e  

mortgage. Nei ther  U.$. Bank 1101' Wells Fargo was t h e  

o r i g i n a l  l e n d e r  of t h o  r e s p e c t i v e  loans .  N o r  w a s  

P l a i n t i f f s  do not  even argue t h a t  they  a r e  
"successors"  o r '  t h a t  t h e y  "act '  i n  t h e  name o f "  t h e  
mortgagee, and r i g h t f u l l y  so. Nei ther  U.S. Bank  nor  
Wel l s 'Fa rqo  had, a t  t h e  t i m e  of f o r e c l o s u r e ,  acqui red  
t h e  a s s e t s  o r  l i a b i l i t i e s  of t h e  ho lde r  of t h e  
mortgages.  Nor cou ld  U.S. Bank o r  Wells Fargo 
p l a u s i b l y  contend t h a t  they  were a c t i n g  " i n . t h e  name 
of" t h e  holder  of t h e  mortgages, p a r t i . c u l a r l y  where  
t h e  f o r e c l o s u r e  no. t ices  i d e n t i f y  t h e  p l a i n t i f f s  acLirig 
i n  t h e i r  own c a p a c i t y  a s  t h e  f o r e c l o s i n g  p a r t i e s .  
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ei , ther  p l a i n t i f f  an  .ass ignee under a v a l i d  assignment 

because,  a t  t h e  L i m e  of  t h e  f o r e c l o s u r e s ,  n e i t h e r  U.S. 

Bank nor  Wells Facgo he ld  a w r i t t e n  s t a t emen t  

conveying t h e  mortgage t h a t  s a t i s f i e d  t h e  S t a t u ' t e  o f  

Frauds o r  even t h e  most b a s i c  of c o n t r a c t u a l  

requi rements .  See L i n s k y  v ;  _. Exch . .. qe Trus t  C o . ,  260  

Mass. 1 5  ( 1 9 2 7 )  (agreement t o  g i v e  o r  a s s i g n  a mortgaqe 

i s  an  agreement t o  convey an i n t e r e s t  i n  l a n d  and must 

be w r i t t e n ) ;  Warden . ."" v. Adams, 15 Mass. 233 (1818)  

(same) . 

111 Massachuset ts ,  "[a] mortyage of r e a l  e s t a t e  i s  

a conveyance of the t i t l e  o r  of some i n t e r e s t '  there.i.n 

d c f e a s i b l e  upon t h e  payment 0.f money o r  t h e  

performance of some o.Lhcr cond i t ion . "  Murphy v. 

Charlestown Sav. ,. Bank ~.. .,-' 380 Mass. 7.30, 747  ( 1 9 8 0 ) .  I n  

a moctqage t r a n s a c t i o n ,  t h e  mortgagor t r a n s f e r s  all 

l e y 2 1  t i t l e  t o  t h e  mortgagee, rcLain ing  o n l y  t h e  

" e q u i t y  of redemption, " u n t i l  t h e  mortgage i s 

s a t i s f i e d  'or f o r e c l o s e d . .  ~ See Per ry  v. Miller, 330 

Mass. 2 6 1  ( 1 9 5 3 ) ;  Hanna v. Town of Framingham, ,- - 6'0 

Mass. App. C t .  4 2 0  (20011); A t l a n t i c  - -- Sav. Bank v. 

Met ropol i tan  Bank l_..ll.- & T r u s t ,  9 Mass. App. C t .  286  

(1980). Accordingly,  t h e  assignment of a mortgage is a 

14 



conveyance of a.lega1 estate in the mortgaged 

premises. It j.s the transfer of an j.nEere:st i n  real 

property and the Statute o f  Frauds requires that any 

assignment of the mortgage be in writing. Warden v. 

Adams, 15 Mass. 233 (1018). 

To convey real p r o p e r t y  one must have a written 

agreement that contains the fundamental elements of a 

contract and complies with the Statute of Frauds. ~ See 

.G. L. c. '259, 5.1; L i n s k y  v. Exchange .,-- Trust Co., 260 

Mass. 15'(%327)(agreement to give or assign a mortynye 

is an agreement to convey a n  interest in larid and must. 

be wr.it'c.cn); Sprague v. Kimball, 213 Mass. 380 (1913) : 

The written instrument "must contain the terms o f  the 

contract agreed upon - t he  parties, the locus (if an 

i-nterest in real estate is dealt with), in some 

circumstances the price, and it must be signed by t-he 

party to be charged or by someone authorized tu s i i g r i  

on his behalf." Cousbelus v. Alexander, 315 Mass 729, 

./30 (1944) (internal quotations. omitted). An 

assignment that does not contain these essential 

components is invalid. I._ See id.' Thus ,  to be the 

holder of a valid assignment of a mortgage, one must 

hold a written agreement that includes, at: a minimum, 
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t h e  names o f  a l l  p a r t i e s  t o  t h e  cont-cact and an 

i d e n t i f i c a t i o n  of t h e  s u b j e c t  p rope r ty ,  and i s  s igned  

by  t h e  p a r t y  t o  be charged. A t  no t i m e  p r i o r  t o  t h e  

f o r e c l o s u r e s  d i d  p l a i n t i f f s  possess such a n .  . 

assignment .  

. .  

T h e  r e c o r d . r e v e a l s  t h a t  n c j t h e r  U:S: Bank n o r  

Wells Fargo had rece ived  a fu l ly -execu ted  assignment 

p r i o r  t o  t h e  f o r e c l o s u r e  s a l e s .  ’ A t  most, each 

possessed  t h e  assignments executed i.n blank by Option 

One p r i o r  t o  t h e  s e c u r i t < . z a t i o n  of t h e  l o a n s .  N e i t h e r  

of these assignments  ident i . . f ied  an a s s ignee .  

Indeed, n e i t h e r  p1.ai.nti.ff i s  i d e n t i f i c d  on t h e s e  

pu rpor t ed  “assignments .  ” Nowhere on t h e s e  documents 

do t h e  words “U.S.  Bank” o r  “Wells Fargo“ appear .  

Under Massachuset ts  l a w ,  such “assignments i n  b l a n k ”  

t r a n s f e r  no th ing  t o  no one. See t.’l.avin v. Morrissey, 

327 Mass. 2 1 7 , .  2 1 9  (1951.) ;  Macurd2 - v .  F u l l c r ,  . ... .... . 225 

Mass. 3 4 1 ,  344-45 (1916). Thus, a t  t h e  t i m e  t hey  

pu rpor t ed  t o  f o r e c l o s e ,  n e i t h e r  p1.ainti.ff was t h e  

mortgagee of t h e  respect i ,ve l o a n s .  

B. Neither plaint i f f  was authorized by the 
power of sale in the respective mortgages. 

Neither . .U.S.  Bank nor  Wells E’acgo i.s among thosc 

p a r t i e s  a u t h o r i z e d  t o  e x e r c i s e  t h e  s t a t u t o r y  power o f  
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sale incorporated into the Ibanez  and' LaRacc 

mortgages. The only persons w h o  may exercj se the 

power of s a ' l e  are "the mortgagee or his executors, 

administrators, successors OK assigns." G.. L. c. 103, 

5 21. Because neither plaintiff is a mortgayee n o r  

was either an assignee under a valid assignment at: the 

time they foreclosed and sold the properties, each 

lacked authori.ty to exerci-se the power of sale. 

C. The assorted securitization documents do not 
establish o x  comprise valid assignments. 

Plaintiffs contend that various securitization 

documents constructj.ve1.y assigned to them the Ibanez 

and LaRace mortgages. Specifically, the plaintiffs 

contend that ' the Ibamz mortgaqe was assj-gned to U.S. 

Hank by way of a Trust Ayreemcnt tha.tr is not part of 

the record, but is purportedly evidenced by a Private 

Placement Mmnurandum. They contend that Wells Fargo 

received t h e  LaKace mortgage via a ' P u r c h a s e  and Sa1.e 

Agreement. In each case, plaintiffs' argument.is. 

without merit. 

1. The LaHace Securitization Documents. 
--.".,lll 

As the Land Court found, the LaRaces gave a 

mortgage to Option One when the loan was initially 

made. Thereafter, Option One executed an assignment 

3. I 



of the mortgage "in blank," ~ i.e., without naming the 

party to whom the mortgage was to be assigned. As' 

detailed above and by the Land Court, this "assignment 

I,n 'blank" was ineffective to transfer any interest i n  

the mortgaycl. 

Wells Fargo contends that the LaRace mortgage was 

assigned to it by the Pooling 'and Servicing Agreement 

it entered i .n to  with Asset Backed Funding Corporation 

("ABFC") . This ayreement purports to transfer and 

assign all of the rights o f  ABFC to Wells Fargo. 

However, thcrc is nothj ng in the .record that indicates 

that ABFC had any interest in the LaRace mortgage. 

Thus, even if the languagc in the P o o l j . n g  and 

Servicing agreement was sufficient to transfer all of 

A B F C ' s  interests in the LaRace mortqage, the 

assignment would be' ineffective because ABFC had . nd 

int-erest in the La'dace mortga- .. to ",... -- Lransfer. 

2. The Ibancz . ,_ ~. . -. Securitization .. Uocuments. 

The .only valid assi.qnment of .the Ibanez mortgage 

p r i o r  to the foreclosure sale was the assignment from 

R o s e  Mortgage, Inc. to Option One. There i .s  no 

evtdence that anyone else, much 1.es.r U.S.. Bank, 

acquired the Ibanez mortgage before foreclosure. 
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.Indeed, t he re  a r e  on ly  two v a l i d  assignments o f  t h e  

Ibarlez .mortgage j , n  t h e  record:  Rose Mortgage's 

assignment t o  Option One and American Home Mortgages 

Se rv ic inq ,  Inc. "s pos t - fo rec losu re  assignment t o  U. S .  

' . 

Bank. 

U . S .  Bank cl.a.ims i t  becamc t h e  ho lde r  of ' t h e  

Ibancz mortgaje v i a  an undisclosed ' I ' r u s t  Agreement 

1J.S. Hank sta.Les t h a t  t.hi.s document . :  which was never  

produced and i s  not  i.n t h e  record  ... c o n t a i n s  language 

s i m i l a r  t o  t h e  j.anguage i n  t h e  LaRace I?oolj.ng and 

Serv ic ing  Agreement. P l a i n t i f f s '  Hr. a t  1 9 .  

1I.S. B a n k ' s  reli.ance on t h i s  document i s  

misplaced.  Even i F  t h e  Trus t  Agreement were i n  t h e  

r eco rd  and even i.f it corilained language i.denti.cal t o  

t h a t  i n  t h e  LaRace Pooling and S e r v i c i n g  Ayreemcnt, it 

wou1,d s t i l l  ,bc i n e r f e c t i v e  t o  a s s i g n  thc Ibanez 

Inor'tyage hecause t t i c r c  i s  no evj.rlence t h a t  t h e  p a r t y  

whose i . n t e r e s t  i n  t h e  mortgage i t  purports t o  t r a n s f e r  

had any i n t e r e s t  j n  kha t  murlyage.. 

The T r u s t  Aqreenicnt a1legedl.y p u r p o r t s  t o  

t r a n s f e r  t h e  i n t e r e s t s  of S t r u c t u r e d  A s s e t  S e c u r i t i e s  

Corporat ion ("SASC") t o  U.S. Bank a s  t r u s t e e  o f  t h e  

SLructured A s s e t  Securities Corpora t ion  Mortgage Loan 



T r u s t  2 0 0 6 - 2 . '  

owned by Option One, much 'less t h e  Ibanez mortgage. 

There  i s  no evidence of any assi.gnmcnt from Option One 

t o  SASC. Thus, even i f :  t h e  Trus t  Agreement were 

I t  does n o t  pu rpor t  t o ' a s s i g n  anyth ing  

e f f e c t i v e  t o  a s s i g n  every  i n t e r e s t  S A X  had i n  t h e  

Ibar iez  loan  i t  wou1.d s t i l l  be i n e f f e c t i v e  because t h e  

Ibanez . . . l oan  was never SASC'r; t o  t r a n s f e r .  4 

Thus, t h e  Land Court  correct1.y found t h a t  t h e  

p l a i n t i f f s  foreclosed on M r .  Ibanez and t h e  LaRaces 

wi thout  l e g a l  auLhor i ty  under e i t h e r  G .  L .  c .  2 4 4 ,  

5 1 4  o r  t h e  s t a t u t o r y  power o f  s a l e  inco rpora t ed  by 

r e f e r e n c e  i n t o  t h e  mortgages.  

11. Not only did plaintiffs lack legal authority to 
foreclose, but the foreclosures are invalid 
because the notices published prior to 
foreclosure are fatally deficient. 

'Even if t h e  p l a i n t i f f s  had l e g a l  a u t h o r i t y  t o  

e x e r c i s e  t h c  sLa tu to ry  p n w e r  of sale (which t h e y  d i d  

n o t ) ,  the f o r e c l o s u r e s  would non.etheless be . i n v a l i d  

bccause % h e  n o t i c c s -  of s a l e ' i s s u e d  f a i l e d  t o  i d e n t i - f y  

.."_I 

Indccd, t h e  ve ry  fac t  t h a t  bo th  p l a i n t i f f s  sought  
completed as.signments from Option One a f t e r  t h e  
f o r c c l o s u r e s  occurred confirms t h a t  t h e y  themselves  
be l i eved  t h a t  t h e y  lacked v a l i d  ass ignments  p r i o r  t o  
t h a t  t i m e .  

4 
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t h e  "present  holder"  of t h e  Ibanez and IjaRace 

mortgages. 

A .  G .  L .  c .  244 ,  § 14 requires t h a t  the  not i ce  
identify the "present holder"' of the  
mortgage. 

Chapter 2 4 4 ,  s e c t i o n  1 4  "p resc r ibes  t h e  procedure 

i n  t h e  f o r e c l o s u r e  of a mortgage of real  e s t a t e  under 

a power of s a l e ,  and s e t s  f o r t h  t h e  fozm o f  t h e  n o t i c e  

and t h e  requirements  f o r  i t s  p u b l i c a t i o n . "  Milton 

Sav. Hank v .  United S t a t e s ,  3 4 5  Mass. 302, 306-30'7 

(1963). S e e  a l s o  S t a t e s  Res rccs Corp. v .  ___ T h c  . 

A r c h i t e c t u r a l  ., ....-I.-" T e a m ,  Inc . ,  433 F.3d 73, 80-83 (1st C i r .  

2005 (mortgage s t a t u t e s  s e t  minimum s t a n d a r d ) .  

Chapter 2 4 4 ,  s e c t i o n  14 s p e c i f i c s ,  - the 

~ ~- "_ 

requ remcnts f o r  t h c  n o t i c e  t o  be i s s u e d  i n  

con junc t ion  wi th  a forecl.osure.  Sec t i -on  3.4 j. 'ncludes 

t h e  t e x t  of a form n o t i c e . '  T h a t  form s p e c i f i c a l l y  

states that: thc "present  holder' ' of t h e  mortgage s h a l l  

be i d e n t i f i e d  and indeed, t h a t  the p r e s e n t  holder: 

s h a l l  s i g n  t h e  n o t i c e .  G .  L .  c. 2.44, 5 14. Thc.  

s ta tuLe  s t a t e s  t h a t  t h i s  form, which i s  e x p l i c i t l y  

p a r t  o f  t h e  t e x t  of.  Sec t ion  1 4 ,  " s h a l l  be a s u f f i c i e n t  

Not ice  of t h e  sale." I d .  (emphasis added) - 
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This Court has long required that anyone 

purporting to act under  a statutory power of sale 

must strictly comply with the terms of G. L. 

c. 244,  5 14 and the power of sale: 

It is familiar law that one who sells 
under a power must follow strictly its 
terms. If he fails to do so there is 
no valid execution o f  the power and th6 
sale is wholly void. 

Moore, ' 187 Mass. at 211-212 (citations omit.ted). See 

also McGreevey, 294 Mass. at 481; Roche,.106 Mass. at 

513; Bottomly, 1 3   ass. ~ p p .  Ct. at 484 ("The manner 

in which the not'icc of the proposed sale shall be 

given i s . o n e  of the important terms of the power and a 

stricl: compliance with it j.s essential, to fhe valid 

exercise of the power. " )  

Thus, even though Section 14 permits the use  of 

vari.ati.ons on the statutory farm, any such variation 

must include, at a minimum, the criteria specj-fied in 

the statutory form, including a specific 

'identification of the present holder of the mortgage 

at the t h e  of the notice. Bottomly, ~ . . I 13 Mass. A p p .  

Ct. at 483-484. Tho failure to identify the present 

holder of the mortgage in the notice will render a 

forec.losuse voi,d as matter of law. Id. 
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B .  P la int i f f s '  false identification o f  
themselves as the "present holders" i n  their 
foreclosure notices renders the notices 
fatally def ic ient .  

Because t h e  p l a i n t i f f s  were n o t  t h e  p r e s e n t  

h o l d e r s  of t h e  mortgages a t  t h e  t ime t h e y  f o r e c l o s e d  

on t h e  Ibanez and LaRacc l oans ,  t h e  not ices  were 

f a t a l l y  d e f i c i e n t  and t h e  f o r e c l o s u r e s  void  a s  a 

m a t t e r  of l a w .  

1 . L  i s  undisputed t h a t  t h e  f o r e c l o s u r e  n o t i c e s  f o r  

t h e  Ibanez and LaRace f o r e c l ~ o s u r e s  were pub l i shed  in.  

t h e  names of.U.3. Rank'and.Wells  Fargo, r e s p e c t i v e l y .  

[ A 4 8 4 ,  4 8 6 1 .  Moreover, t h e  record  e s t a b l i s h e s  t h a t  

n e i t h e r  had any i n t e r e s t  i n  t h e  mortgage be ing  

f o r e c l o s e d  . .  a t  t h e  t ime of t h e  f o r e c l o s u r e .  [A18, A231 

I t  i.s also undisputed t h a t  nei ther :  p l a i n t i f f  was 
. .  

Lhe o r i g i n a l  mortgagee of t h e  r e s p e c t i v e  loans .  - Id .  

Thus, t o  be ho lde r s  of t h e  mortgages, t h e  p l a i n t i f f s  

need t o  e s t a b l i s h  t h a t  t hey  r ece ived  v a l i d  ass ignments  

from a v a l i d  ho lde r  of t h e  mortgage: A t  t h e  t h e  o f  

t h e  f o r e c l o s u r e s ,  t h e  p l a i n t i f f s  had no t  r e c e i v e d  any 

such assignment ( s e e  S e c t i o n  I,  supra.). Indeed, t h e  

p l a i n t i f f s  on ly  r ece ived  completed assignments  s e v e r a l  

months a f t e r  t h e  f o r e c l o s u r e  s a l e s  took place.  a. 
Accordingiy,  p l a i n t i f f s  were n o t  t h e  p r e s e n t  ho lde r s  
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of the mortgages and thus their foreclosure notices 

were fatally deficient rendering the foreclosures void 

as a matter o€ law. 

111. Plaintiffs’ argument that they held t h e  mortgages 
notwithstanding the lack of valid, written 
assignments as of the date of the foreclosures is 
unsupported by law. 

Plaintiffs‘ contention they are the “equitable“ 

holders of thc mortgages and that they hold enough 0.f 

the “indicia of ownership” to he considered mortgagees 

of the LaRace and’Ibxiez loans is riot only 

insufficient to grant them the -legal authority to 

, .  

foreclose, but also insuff%cient to grant them 

“present holder” status. 

This argument runs counter to the’ longstanding 

requirement that: foreclosure under a statutory power 

of sale must be in strict compliance with all aspects 

of the statute. -- Moore, ” 187 Mass. at 211-21.2; 

-- Bott*, 13 Mass. App. Ct. at 484. ~ See also 

... McGreevey, ”. 294 Mass. at 481; - .  Roche, 106 Mass. at 513. 

The need for strict compliance is especially true 

I.n Massachusetts where no judicial approval is 

required to foreclose. In the absence o f  judicial 

foreclosure, strict compliance is the only means to 

ensure that borrowers are not subject to fraudulent or 
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improper f o r e c l o s u r e s .  I n d e e d , ' a s  t h e  Land Court 

c o r r e c t l y  noted, s t r i c t  compliarice with t h e  s t a t u t o r y  

requirements  f o r  t h e  e x e r c i s c  of a power of s a l e  i s  

t h e  only way Lo ensure t h e  p r o t e c t i o n s  given t o  

homeowners and borrowers by t h e  L e g i s l a t u r e .  

D i s t r e s s e d  homeowners o f t e n  face cha l l enges  i n  

t.he f o r e c l o s u r e  process .  In. c c ' r t a i n  cases ,  t hey  may 

l ack  t.he t echn ica l ,  knowledge and t h e  f i n a n c i a l  

r e sources  t o  c o n t e s t  a wrongful. f o r e c l o s u r e  o r  

o therwise  ensure  t h a t  t h e  l ende r  adheres  t o  t h e  

o b l i g a t i o n  t o  se rve  t h e  i n t e r e s t s  o f  t h e  mortgagor i n  

5 good f a i t h .  Thus, p l a i n t i f f s '  i m p l i c a t i o n  t h a t  t h e  

borrowers have wai.ved Chcir r i g h t  t o  cha l l enge  t h e  

l eg i t imacy  of t h e  s a l e  because t h e y  had "amp1.e 

oppor tun i ty  t o  cha l lenge  t h e  f o r e c l o s u r e  proccedings 

p r i o r  t o  t h e  s a l e s  bu t  f a i l e d  t o  do so" i s  

p a r t i c u l a r l y  t r o u b l i n g  when t h e  p l a i n t i , ' f f s  themselves 

5 T h a t  .a forec1,osing p a r t y  owes.such a duty  t o  t h e  
mortgagor i s  we l l - e s t ab l i shed .  See Seppala &. Aho 
~. Constr. C o .  v .  Pe te rsen ,  373 Mass. 3 1 6 , '  320 ( 1 9 7 7 )  
("We have f r e q u & t l y  s t a t e d  t h a t  t h e  b a s i c  r u l e  of  law 
a p p l i c a b l e  to. t h e  f o r e c l o s u r e  of r ea l  e s t a t e  mortgages 
i s  t h a t  a mortgagee i n  e x e r c i s i n g  a power of s a l e  i n  a 
mortgage must a c t  i n  good f a i t h  and must use 
reasonable  d i l i g e n c e  t o  p r o t e c t  t h e  i n t e r e s t  of t h e  
mortgagor. ")  
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have failed to comply with the statutory requirements 

to foreclose. Plaintiffs' Br. at 44. 

In addition, the Commonwealth i s  well-served by 

an efficient. and reliable system f o r  the transfer of 

interests in real property. Even as plaintiffs claim 
. .  

that the efficiency o f  the market warrants relaxing 

the standards f o r  title conveyance, the system they 

propose will only inccea.se title disputes. 

plaintiifs' argument is correct that a valid, 

completed assignment is not required prior to 

foreclosure, and mere "indicia of ownership" is 

If 

, 

sufficient to foreclose, confusion wil.1. a r i s e  as to 

whether the foreclosing party had sufficient "indicia 

of ownership'' td conduct the foreclosure. 

Accordingly, maintaining the strict, bright-line 

notice and.assignrnent requirements of G. L. c .  244, 

S: 14 is essential Lo ensure clear title and the 

integrity of the conveyance. 

In sum, the record in this case reflects how 

mortgage.lending changed in recent years and how the 

industry failed to e n s u r e  that its new business model 

conformed to state law. Namely, instead of lenders 

who held mortgages for the duration'of the loan or 
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even those who originated Loans but assigned t h e m  to a 

successor, mortgage loans becanc the assets used in 

asset-backed securities. The mortgages nominal.Sy 

changed hands,many times but written assignments were 

not employed. These transfers arguably have 1 1 0  

practical impact until a.loan def-sulks and foreclosure 

is the creditor's preferred coursc of action. At that 

point, the securitization regime was required t n  

conform to state law prior to foreclosing - to ensure 

simply that legal. ownership "caught. up" in order that 

the creditor foreclose legally in Massachusetts. The 

lenders, . . .  trustees and service,rs cou1.d have done this', 

but apparently elected not to, perhaps  on a massive 

scale. 

unambiguous, a's discussed ,supra. Esp.ccially in the 

inherently legal areria oE establishing, transferring 

and exercising security interests in land, Plaintiffs 

should not be excused for'their f a i l u r e  Lo ensure that 

B u t  the requirements were well-known and 

their business practices conformed to Massachusetts 

law. 

IV. There are no grounds on which to l i m i t  the Land 
Court' s ,decision to future cases. 

Plaintiffs xequest that, if t h e  Land C o u r t ' s  

decision is upheld, this Court 1irnj.t its 'applj.cati.on 
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o n l y  t o  f u t u r e  f o r e c l o s u r e s .  This  argument j.s without  

any b a s i s  i.n law and should  be r e j e c t e d .  

Notwithstanding t h e  " i n d u s t r y  p r a c t i c e "  of 

subprime l e n d e r s  and o t h e r s  who c r e a t e d  mortgage- 

backed s e c u r i t i e s ,  t h e  s t a t u t o r y  requirements  a t . i s s u e  

i.n t h i s  case a r c  l o n g - s e t t l e d .  The n o t i c e  

requi rements  of G .  L .  c. 244, 5 1 4  have been i n  p l a c e '  

f u r  more than  f i f t y  y e a r s  and were confirmed by t h e  

Appeals Court i n .1902 .  See Bottomly, 13 Mass. App. a t  

4 8 4 .  The Land Cour t ' s  ru l i r iy  was .no t  a " j . u d i c i a l l y -  

rendered change t o  an e s t a b l i s h e d  p rope r ty  law" a s  t h e  

p l a i n t i f f s  c la im.  Appel lan ts '  B r .  a t  49. M O K e O V e I ,  

t h e r e  i s  n o t ,  nor has  Lhere ever been, a d o c t r i n e  ' t h a t  

an i - n t e r p r e t a t i o n  of  a long-enacted s t a t u t e  can be 

1 . i . m i t e d  t o  f u t u r c  c a s e s .  

' P l a i n t i f f s  claim t h a t  t h e y  are  "innocent" 

pu rchase r s  because t h e y  r e l i e d  on REBA T i t l e  Standard 

58 and corresponding " i n d u s t r y  p r a c t i c e "  when, i n  

fact ,  they .were  aware o f  b a t h  t h e  s t a t u t 0 r . y  

requi rements  and t h e  d e f e c t s  i n  t h e i r  own assignments  

and none the le s s  proceeded t o  f o r e c l o s e .  A s  banks i n  

t h e  bus iness  of making l o a n s  secured by mortgages, 

s e l l i n g  t h e s e  sbcured l o a n s ,  and  a t  times f o r e c l o s i n g  

. .  
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01 1  thcsc mortgages, plaintiffs were well aware of the 

statutory requirements to transfer I.egal i-nterests in 

mortgages and t o  conduct f u r e c l o s u r e  sales. 

Plaintiffs own conduct confirms t h i s ,  f o r  why e l s e  

would t h e y  s e e k  a v a l i d ,  w r i t t e n  assignment a f t e r  t h e  

f o r e c l o s u r e  i f  no't to cure the defective assignments 

in blank they possessed beforehand? 

Plaintiffs were aware t h a t  t h e  assignmen.ts were 

I.egal1.y d e f i c i e n t  and were aware u f  t h e  r i s k s  t h e y  

accep ted  in loreclosing without first complying with 

t h e  l e g a l  requirements. 

auction notwithstanding these risks. 

They bought 'the properties at 

As the Land Court points out, t h e  hanks were the 

only b i d d e r s  a t  t h e  f o r e c l o s u r e  sales and they  

purchased thesc properties for less than the market 

v a l u e s  stated in their own appraisals, an advantage 

they may have gained because of t h e  d e f e c t s  in t h e i r  

n o t i c e s .  [AS 19-80] T h i s  was particularly dhmagiriy t o  

Mr..Ibanez, a s  U.S.  Bank b id  f o r  and purchased t h e  

Lbanez p r o p e r t y  f o r  some $ 1 6 , 0 0 0  lcss than Lhe amount 

of t h e  ou t s t and ing  loan, leaving a significant 

deficiency. Id. Thus, the p l . a i n t i f f s  profited from 

the risks they took, at t h e  expense of each o f  t h e  



burrowers. Having reaped the benefits.of their casual 

attitude toward ensuring t ,hey  possessed valid 

assignments of the mortgages, it is n o t  u n j u s t  that 

plaintiffs should now bear the costs of their errors. 

Conclusion 

For the reasons stat-ed above, the Commonwealth 

respectfully urges the Court to affirm the decision of 

the Land Court. 

Respectfully Submitted, 

COMMONWEALTH OF MASSACHUSETTS 

MARTHA COAKLEY 
ATTORNEY GENERAL 

Assistarit Attorney G e n c r a l  
Public Protecti.on and Advocacy .Bureau 
Consumer Protection Division 
Onc Ashburton Place 
B o s t o n ,  MA 02108 
(617.) 727-2200 e x t .  2959 
j ohn .  stephan@statc.Ina. us 

Dated: 
September 20, 201.0 
at Boston,. Massachusetts 
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Massachusetts Land Court in the instant
matters which are now here on appeal before
the Massachusetts Supreme Judicial Court.

I do not represent any of the
Appellants or the Appellees in any capacity
whatsoever. My involvement is strictly to
assist the trier of fact in understanding
the significance of the documentary evidence
that has been presented by the Appellants,
and to promote the public’s interest.

Statements of fact, findings, or
opinions expressed herein are based strictly
on the documentary evidence, not the law,
and are not to be interpreted as legal
conclusions, which is the exclusive domain
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In order to assist the Court in
comprehending the arcane subject of
securitization and to pinpoint instances of
fraud, mistake and irregularities in the
Appellants’ conduct as these became known
through my forensic examination of the
evidence, I communicate my findings in
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INTRODUCTION

On appeal here before the Massachusetts Supreme

Judicial Court are two cases,1 similar though not

identical in nature, that were brought by the

Appellants before the Massachusetts Land Court,

Department of the Trial Court, in separate actions to

remove a cloud on title some fourteen (14) and fifteen

(15) months after Appellants had foreclosed on the

Appellees’ real property located in Springfield,

Hampden County, Massachusetts.

The original issue involved whether or not The

Boston Globe, in which the notices of foreclosure were

published, was “a newspaper of general circulation in

the town where the land lies” (Springfield) at the

times of publication. This question was ultimately

resolved by the Land Court (Long, J.) in favor of the

Appellants and is not before this Court.

During the course of the proceedings below, the

Land Court, sua sponte, took the opportunity afforded

1 U.S. BANK NATIONAL ASSOCIATION, as trustee for
the Structured Asset Securities Corporation Mortgage
Pass-Through Certificates, Series 2006-Z, v. ANTONIO
IBANEZ, Misc. Case No. 384283 (KCL)

WELLS FARGO BANK, N.A., as trustee for ABFC 2005-
OPT1 Trust, ABFC Asset Backed Certificates Series
2005-OPT1 v. MARK A. LARACE and TAMMY L. LARACE, Misc.
Case No. 386755 (KCL)
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it by the Appellant’s broadly worded complaint to

examine whether the Appellants were the legal

“holders” of the respective mortgages at the time of

the foreclosure sale(s), and therefore, whether the

published notices, which named the Appellants as the

foreclosing parties (even though they had no record

interest in the property at the time of either

publication or foreclosure), complied strictly with

the provisions of M.G.L. c. 244, § 14.

On March 26, 2009, the Land Court issued a

Memorandum and Order2 vacating the judgments of

foreclosure that had previously been granted to the

Appellants. The Land Court reasoned as follows:

Finally, I find and rule, however, that the
other two foreclosures (U.S. Bank’s in
Ibanez and Wells Fargo Bank’s in Larace) are
invalid because the notices that named those
entities failed to name the mortgage holder
as of the date of the sale as required by
G.L. c. 244, § 14. Neither U.S. Bank nor
Wells Fargo Bank had been assigned the
mortgages at the time notice was published
and sale took place. Neither an intention to
do so in the future nor the backdating of a
future assignment meets the statute’s strict
requirement that the holder of the mortgage
at the time notice is published and auction
takes place be named in the notice.

2 The Land Court also considered a third action,
LaSalle Bank N.A., et al. v. Rosario, Misc. Case No.
08-386018 (KCL), entering judgment for plaintiff in
its March 26, 2009 Memorandum and Order.
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The Appellants immediately filed a Motion to

Vacate the order issued by Judge Long, and a hearing

was scheduled on April 17, 2009. Shortly before the

hearing began, Marie McDonnell, a Mortgage Fraud and

Forensic Analyst, filed a Motion to Intervene in the

Public Interest and submitted an Affidavit and

Analysis in which she identified what were alleged to

be fatal defects in the Assignments of Mortgage that

purportedly conveyed the rights in the Appellees’

loans to the Appellants (albeit after the foreclosure

sale(s)).

At the April 17th hearing, the Appellants

requested, and the Land Court granted, an opportunity

to present “Supplemental Materials” that would purport

to prove the Appellants were the legal owners and

holders of the Ibanez and LaRace mortgage obligations

at the time notice was published and the foreclosure

sales were conducted.

The Appellants proffered their submissions on

June 8, 2009. By this time, the Appellees were

represented by counsel and filed their opposition

briefs on or before June 29, 2009. Several amicus

briefs were also submitted by that date, including a

second Affidavit and Expert Report from McDonnell
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titled Evidence and the Burden of Proof in Documenting

the Chain of Title in Securitized Mortgage

Transactions. McDonnell’s Report alleged that the

Appellants’ Assignments of Mortgage were not only

invalid because they were dated post-notice and post-

sale; but that they were also unauthorized and

fraudulent. Moreover, McDonnell used the Appellants’

own Supplemental Materials to allege that the

individuals who executed the Foreclosure Deeds and

other paperwork documenting the foreclosures had no

authority to do so on behalf of Appellants.

On October 14, 2009, the Land Court issued a

definitive Memorandum and Order on the Plaintiffs’

Motions to Vacate Judgment in which it upheld its

March 26, 2009 findings of fact and conclusions of

law. The Court addressed, on the merits, new evidence

submitted by the Appellants’ and examined Appellants’

arguments which centered on whether or not the

Appellants’ residential mortgage securitization

documents could effectively supplant the requirements

of M.G.L. c. 244, § 14.

The Appellants now seek to have the Massachusetts

Supreme Judicial Court overturn the Land Court’s
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Memorandums and Orders of March 26, 2009 and October

14, 2009.

AMICUS ANNOUNCEMENT

The Massachusetts Supreme Judicial Court issued a

solicitation for amicus briefs or memoranda from

interested parties so that it might hear all sides of

the questions raised on appeal. Some of these

questions relate to well-settled law and statutory

construction; but others, namely the issues regarding

the securitization of the residential mortgage loans

that form the foundation of these cases, may

constitute issues of first impression before the

Court.

As the Massachusetts Supreme Judicial Court sits

to hear these cases, the mainstream media in the

United States is just beginning to break news exposing

what consumers, advocates and foreclosure defense

attorneys have been saying for several years, i.e.,

that the parties who securitized these loans on a

massive scale negligently or intentionally skipped

critical steps in the process necessary to document

the legal transfer of ownership in, and possession of,

the promissory notes and mortgages that were allegedly

bundled into “pools”, transformed into securities and
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sold to the global capital markets as AAA rated

investments.3 (See Exhibit A. - Breaking News Stories)

In an attempt to “fix” this fatal defect and

facilitate efficiencies, the mortgage servicing

companies that control the foreclosure process

typically employ “document execution teams” to create,

execute, and record assignments of mortgage,

affidavits, powers of attorney or whatever other

paperwork is determined to be needed to provide a

legal basis for foreclosure. (See Exhibit B. -

JPMorgan Based Foreclosures on Faulty Documents,

Lawyers Claim)

As a result, the public land records are

increasingly being populated with fraudulent documents

purporting to transfer mortgage rights from the

originating lender directly to the trustee of a

securitization trust (an act typically prohibited by

the securitization documents themselves) when neither

party has the legal authority to issue or accept such

a transfer. Moreover, allegations are widespread

3 See The Washington Post, September 20, 2010,
“Ally’s GMAC mortgage unit temporarily halts evictions
in 23 states.”

See Bloomberg, September 27, 2010, “JPMorgan
Based Foreclosures on Faulty Documents, Lawyers
Claim.”
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throughout the country that foreclosure deeds are

being recorded in the public records by entities and

persons who have no legal authority to do so, creating

clouds on title that can only be corrected by costly

litigation such as the instant litigation.

When these bogus documents are presented to the

courts in support of a complaint to foreclose

mortgage, judges automatically afford them deference

and without question assume, like most people, that

they are valid, particularly when such documents are

being presented by an officer of the court (i.e., an

attorney for a foreclosing bank). Many Judges, unaware

of the underlying potential for fraud become unwitting

participants in the wrongful foreclosure of the

borrower’s real property.

Concerned about these rogue practices, Congress

Members Barney Frank (D-MA), Alan Grayson (D-FL), and

Corrine Brown (D-FL) issued a letter on September 24,

2010 to Fannie Mae’s President and CEO, Michael J.

Williams, excoriating Fannie Mae for its employment of

predatory ‘foreclosure mills’ in the State of Florida

“that specialize in speeding up the foreclosure

process, often without regard to the process,

substance, or legal propriety. According to the New
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York Times, four of these mills are both among the

busiest of the firms and are under investigation by

the Attorney General of Florida for fraud. The firms

have been accused of fabricating or backdating

documents, as well as lying to conceal the true owner

of a note.” (See Exhibit C. - Congress Members’

Letter to Fannie Mae)

Recognizing the complex world of securitized

mortgages, the Honorable Keith C. Long, whose

Memorandums and Orders are here on appeal, addressed

the question of a foreclosing party’s standing to

foreclose and required Appellants to show that they

were the legal “holders” of the respective mortgages

at the time the foreclosure sale was noticed and

conducted, in compliance with the provisions of M.G.L.

c. 244, § 14.

STATEMENT OF AMICUS INTEREST

I, Marie McDonnell, am a Mortgage Fraud and

Forensic Analyst and a Certified Fraud Examiner

credentialed by the Association of Certified Fraud

Examiners. I am the founder and managing member of

Truth In Lending Audit & Recovery Services, LLC

located in Orleans, Massachusetts and have twenty-
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three (23) years’ experience in transactional

analysis, mortgage auditing, and mortgage fraud

investigation.

I have been auditing residential mortgage

transactions throughout the nation on behalf of

consumers and the attorneys who represent them since

1991. From January 1992 through June 1994, my audits

of complex negative amortization loans issued by

subsidiaries of the Dime Savings Bank of New York led

to Attorney General investigations in Massachusetts,

New Hampshire and Connecticut which resulted in multi-

million dollar settlement awards and relief programs

for consumers.

Then as now, I recognized that my specialized

knowledge, forensic examination techniques, and

analytic skills could be of assistance to authorities

and to the trier of fact.

Accordingly, I filed a Motion to Intervene in the

Public Interest with the Land Court in the matters

currently on appeal before this Court. My Motion to

Intervene was approved on April 28, 2009. I submitted

an Affidavit and Analysis on April 17, 2009 which was

not made part of the record on appeal; however, my

June 29, 2009 Report, which incorporates much of the
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earlier submission, is included in the LaRaces’

Supplemental Appendix at pages 2516 through 2623.

As the Supreme Judicial Court has been adequately

briefed on the law, my contribution here is to discuss

the paperwork that the Appellants filed with the Land

Court when instituting the subject foreclosures; the

documents recorded post-foreclosure in the Hampden

County Registry of Deeds; and the securitization

documents that have been proffered by the Appellants

in support of their argument that the securitization

documents are themselves evidence that the Ibanez and

LaRace loans were properly and legally assigned into

the Appellants’ respective Trust Funds.

To assist this Honorable Court in coping with the

thousands of pages of documentary evidence before it,

I have organized an “Evidence Key” that cross-

references the relevant documents discussed herein

with their location in the Appendix and the LaRace

Supplemental Appendix. (See Exhibit D. - Evidence Key)

STATEMENT OF THE CASE AND ARGUMENTS HAVE BEEN
INTENTIONALLY OMITTED

Please visit: https://www.truthinlending.net

To order a full copy of Marie McDonnell’s Amicus Brief and Exhibits.
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REBA TITLE STANDARD 58

The Real Estate Bar Association has filed an

amicus brief in these matters to request that should

the Supreme Judicial Court uphold the Land Court’s

decisions in Ibanez and LaRace i.e., that M.G.L.

c. 244, § 14 requires that a mortgagee who is an

assignee must have a fully executed, recordable

assignment in hand as of the date of the first

required publication of the mortgagee’s notice of

sale, should only be applied prospectively.

In support thereof, REBA argues that a group of

innocent people who have purchased foreclosed

properties over the past fifteen years face the

prospect that their titles may be clouded or even

declared void if the foreclosure is challenged and

found to be improper. REBA ruminates that this group

may be unable to seek recourse against the foreclosing

lender either because the property has been sold

multiple times or the lender is nowhere to be found.

These fears are largely imaginary. For one thing,

most of these problems involve securitization trusts

who purchased various forms of insurance to cover its

errors and omissions. Secondly, these foreclosures

are being prosecuted by a handful of gargantuan
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mortgage servicing companies that are alive and well;

and that are profiting handsomely from default

servicing and foreclosure. Should any one of those go

under, they too have errors and omissions insurance

that this group of harmed individuals can sue.

Finally, the mortgage industry and the

foreclosure conveyancing bar are well aware that

consumers who have been ravaged by predatory lending

and wrongful foreclosure schemes do not have the

emotional, psychological or monetary wherewithal to

challenge the likes of Appellants U.S. Bank and Wells

Fargo Bank.

The sad fact is that the wrongdoers have gotten

away with the most enormous transfer of wealth in

human history representing trillions upon trillions of

dollars, and they have yet to be held accountable.

Yielding to REBA’s request that the Ibanez and

LaRace rulings be prospective in nature sends the

wrong message and it should not be granted.

CONCLUSION

Judge Long carefully considered the facts before

him in Ibanez and LaRace, and he accurately applied

the relevant Massachusetts General Laws and case law
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in his well reasoned Memorandums and Orders of March

26, 2009 and October 14, 2009. His decisions are a

hallmark of fairness and justice; they are a credit to

the man, and to the American system of jurisprudence.

This Honorable Court should ratify the Land Court’s

reasoning and uphold its decisions on appeal.

In his October 14, 2009 Memorandum, Judge Long

wisely admonished:

The issues in this case are not merely
problems with paperwork or a matter of
dotting i’s and crossing t’s. Instead, they
lie at the heart of the protections given to
homeowners and borrowers by the
Massachusetts legislature. To accept the
plaintiffs’ arguments is to allow them to
take someone’s home without any demonstrable
right to do so, based upon the assumption
that they ultimately will be able to show
that they have that right and the further
assumption that potential bidders will be
undeterred by the lack of a demonstrable
legal foundation for the sale and will
nonetheless bid full value in the
expectation that that foundation will
ultimately be produced, even if it takes a
year or more. The law recognizes the
troubling nature of these assumptions, the
harm caused if those assumptions prove
erroneous, and commands otherwise.

(Long, J., 10/14/2009)

In closing, I wish to thank the Honorable

Justices of the Massachusetts Supreme Judicial Court

for their service, and for accepting my amicus brief
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which is allowing me to participate in this process so

vital to our living democracy.

I also wish to thank the Honorable Keith C. Long

for allowing me to intervene in the cases below as

Amicus Curiae and for keeping an open mind as I

offered evidence and factual analysis that proved to

be helpful to him as he deliberated on the issues.

Respectfully submitted,

Marie McDonnell, CFE
Mortgage Fraud and Forensic Analyst
Certified Fraud Examiner

Truth In Lending Audit & Recovery Services, LLC
P.O. Box 2760, Orleans, MA 02653
Tel. (508) 255-8829 Fax (508) 255-9626
E-Mail: Marie.McDonnell@truthinlending.net
Website: http://truthinlending.net
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Return On Investment
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Monthly Distributions

Certificates

Offering Proceeds

Related Documents

Loan Purchase Price

Cash to Fund 
Mortgage Loan

Related Documents

Net Offering Proceeds

Certificates

Net Offering Proceeds

Certificates

Antonio Ibanez
MORTGAGOR
$103,500.00

SETTLEMENT DATE:  DECEMBER 2, 2005

B.  Option One Mortgage 
Corporation

ORIGINATOR

TABLE-FUNDED INDIVIDUAL LOANS

C.  Lehman Brothers Holdings Inc.

SELLER / SPONSOR

PURCHASES LOANS FROM ORIGINATOR; 
FORMS POOL

D.  Structured Asset Securities 

Corporation
DEPOSITOR

CREATES ISSUING ENTITY
CUTOFF DATE:  12/28/2006

E.  Structured Asset Securities Corporation 
Mortgage Pass-Through Certificates, Series 

2006-Z

TRUST FUND - ISSUING ENTITY

HOLDS POOL OF LOANS; ISSUES CERTIFICATES

Lehman Brothers
UNDERWRITER

SELLS CERTIFICATES TO INVESTORS; 
COLLECTS OFFERING PROCEEDS

Wells Fargo Bank, N.A.
SECURITIES ADMINISTRATOR

REPRESENTS INVESTORS' INTERESTS; 
CALCULATES CASH FLOWS; REMITS NET 

REVENUES TO TRUSTEE

Cedefast, Cede & Co Fast

INVESTORS

PURCHASE MORTGAGE BACKED 
SECURITIES AS DEFINED IN 

CERTIFICATES

IBANEZ SECURITIZATION FLOW CHART
U.S. BANK NATIONAL ASSOCIATION, as Trustee for the Structured Asset Se-curities Corporation 

Mortgage Pass-Through Certificates, Series 2006-Z

 ARROW LEGEND

Purple - Mortgage Documents 
Blue - Securities Certificates

Orange - Investor Funds
Green - Borrower Funds

Truth In Lending Audit & Recovery Services, LLC
Copyright 2009

Aurora Loan Services
MASTER SERVICER

SERVICES INDIVIDUAL LOANS; AGGREGATES 
COLLECTIONS; PERFORMS DUTIES UNDER TRUST'S 

POOLING & SERVICING AGREEMENT

A.  Rose Mortgage, Inc.
CORRESPONDENT

PROCESSES AND FUNDS 
INDIVIDUAL LOANS

U.S. Bank National Association

TRUSTEE

REPRESENTS INVESTORS' INTERESTS; REMITS NET 
REVENUES TO CERTIFICATEHOLDERS

Deutsche Bank National Trust Co., U.S. Bank 

N.A., LaSalle Bank, N.A. & Wells Fargo Bank
DOCUMENT CUSTODIAN

HOLDS AND MAINTAINS MORTGAGE LOAN DOCUMENTS ON 
BEHALF OF TRUSTEE



IBANEZ TIMELINE

12/2/2005

MORTGAGE

Antonio Ibanez Buys 20 Crosby Street, Springfield, MA

Lender:  Rose Mortgage, Inc.

Loan Amount:  $103,500.00

Classification:  Subprime

Type:  2/28 LIBOR Indexed ARM

Initial Rate:  9.50%

Margin:  6.99%

12/8/2005

ASSIGNMENT

Assignor:  Rose Mortgage, Inc.

Assignee:  Option One
Mortgage Corporation

6/7/2006

RECORDING

Assignment from Rose
Mortgage to Option One

This Assignment
Appears to be Authentic

12/28/2006

SECURITIZATION REQUIREMENTS

ASSIGNMENT FROM

ORIGINATOR TO SELLER

Option One Sells Ibanez Loan to
Lehman Brothers Holdings Inc.

NO ASSIGNMENT IN

EVIDENCE:  TRUST

VIOLATION

ASSIGNMENT FROM SELLER

TO DEPOSITOR

Lehman Brothers Sells Ibanez
Loan to Structured Asset
Securities Corporation (SASC)

NO ASSIGNMENT IN

EVIDENCE:  TRUST

VIOLATION

ASSIGNMENT FROM

DEPOSITOR TO TRUST

SASC Sells Ibanez Loan to
Trust Fund:  SASC 2006-Z

NO ASSIGNMENT IN

EVIDENCE:  TRUST

VIOLATION

SASC 2006-Z TRUST

U.S. Bank National Association as Trustee

5/2/2007

ORDER OF NOTICE

U.S. BANK, N.A. as Trustee of
SASC 2006-Z Issues Notice of
Foreclosure

6/26/2007

JUDGMENT ISSUED

JUDGMENT IS
VOID AB INITIO

7/5/2007

CERTIFICATE OF ENTRY

FORECLOSURE DEED

Reported Consideration:
$94,350.00

5/23/2008

RECORDING

Complaint to Foreclose, 4/17/07

Certificate of Entry, 7/5/07

Foreclosure Deed, 5/7/08

Affidavit, 5/7/08

Option One's Cindi Ellis
Executed the Assignment,
Foreclosure Deed and Affidavit
Without Being Duly
Authorized.

9/11/2008

BOGUS ASSIGNMENT

AHMSI/Option One Assigns the
Ibanez Loan to U.S. Bank, N.A.
as Trustee of SASC 2006-Z

This Assignment Fails to
Convey Ownership of the
Ibanez Note and Mortgage
Because Option One Sold the
Ibanez Loan to Lehman
Brothers Holdings Inc. On or
Before 12/28/2006

ASSET REPORTED AS LIQUIDATED

Trust Did Not Receive Any
Proceeds from the Liquidation

WHO IS THE CURRENT OWNER
AND HOLDER OF THE IBANEZ
MORTGAGE?

Documenting The Chain Of Title in the Ibanez Case Requires All of the Following:

ASSIGNMENT FROM ROSE MORTGAGE TO OPTION ONE

ASSIGNMENT FROM OPTION ONE TO LEHMAN BROTHERS HOLDINGS, INC.

ASSIGNMENT FROM LEHMAN BROTHERS HOLDINGS, INC. TO STRUCTURED ASSET SECURITIES CORPORATION

ASSIGNMENT FROM STRUCTURED ASSET SECURITIES CORPORATION TO STRUCTURED ASSET SECURITIES
CORPORATION MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 2006-Z

CONFIRMED:  The Ibanez Loan is Not Presently in SASC 2006-Z

See Mortgage Loan Schedule, Page 4

Default Rate for This Securitization is 35.74% as of 3/25/2009

Default Rate for This Securitization is 41.73% as of 6/29/2009

Copyright 6/29/2009 - Truth In Lending Audit & Recovery Services, LLC



AMICUS BRIEF OF MARIE MCDONNELL   
U.S. Bank v. Ibanez and Wells Fargo Bank v. LaRace  

EXHIBIT “L” 
LaRace Securitization Flow Chart & 

Foreclosure Timeline  
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Return On Investment

Monthly Payments

Monthly Distributions

Certificates

Offering Proceeds

Related Documents

Loan Purchase Price

Cash to Fund 
Mortgage Loan

Related Documents

Net Offering Proceeds

Certificates

Net Offering Proceeds

Certificates

Mark & Tammy Larace
MORTGAGOR
$103,200.00

SETTLEMENT DATE:  MAY 19, 2005

B.  Option One Mortgage 
Corporation

ORIGINATOR

PROCESSES AND FUNDS 
INDIVIDUAL LOANS

C.  Bank of America, N.A.
SELLER / SPONSOR

PURCHASES LOANS FROM ORIGINATOR; 
FORMS POOL

D. Asset Backed Funding Corporation
DEPOSITOR

CREATES ISSUING ENTITY
CUTOFF DATE:  10/1/2005

E.  ABFC 2005-OPT 1 Trust, ABFC Asset 
Backed Certificates Series 2005-OPT 1

TRUST FUND - ISSUING ENTITY

HOLDS POOL OF LOANS; ISSUES CERTIFICATES

Banc of America Securities, LLC
UNDERWRITER

SELLS CERTIFICATES TO INVESTORS; 
COLLECTS OFFERING PROCEEDS

Wells Fargo Bank, National Association
TRUSTEE

REPRESENTS INVESTORS' INTERESTS; REMITS 
NET REVENUES TO CERTIFICATEHOLDERS

Cedefast, Cede & Co Fast
INVESTORS

PURCHASE MORTGAGE BACKED 
SECURITIES AS DEFINED IN 

CERTIFICATES

LARACE SECURITIZATION FLOW CHART
WELLS FARGO BANK, N.A., as trustee for ABFC 2005-OPT 1 Trust, 

ABFC Asset Backed Certificates Series 2005-OPT 1

 ARROW LEGEND

Purple - Mortgage Documents 
Blue - Securities Certificates

Orange - Investor Funds
Green - Borrower Funds

Truth In Lending Audit & Recovery Services, LLC
Copyright 2009

Option One Mortgage Corporation
MASTER SERVICER

SERVICES INDIVIDUAL LOANS; AGGREGATES 
COLLECTIONS; PERFORMS DUTIES UNDER TRUST'S 

POOLING & SERVICING AGREEMENT

UNKNOWN
DOCUMENT CUSTODIAN

HOLDS AND MAINTAINS MORTGAGE LOAN 
DOCUMENTS ON BEHALF OF TRUSTEE



LARACE TIMELINE

5/19/2005

MORTGAGE

Mark and Tammy LaRace Purchase 6
Brookburn Street, Springfield, MA for
$129,000.00

1st Lender:  Option One Mortgage Corporation

Loan Amount:  $103,200.00

Classification:  Subprime

Type:  2/28 LIBOR Indexed ARM

Initial Rate:  7.25%

Margin:  5.45%

2nd Lender:  Option One Mortgage Corporation

Loan Amount:  $25,800.00

10/1/2005

SECURITIZATION REQUIREMENTS

ASSIGNMENT FROM

ORIGINATOR TO SELLER

Option One Mortgage Corporation
Sells LaRace Loan to  Bank of
America, N.A.

NO ASSIGNMENT IN
EVIDENCE:  TRUST
VIOLATION

ASSIGNMENT FROM SELLER
TO DEPOSITOR

Bank of America, N.A. Sells
LaRace Loan to Asset Backed
Funding Corporation

NO ASSIGNMENT IN
EVIDENCE:  TRUST
VIOLATION

ASSIGNMENT FROM
DEPOSITOR TO TRUST

Asset Backed Funding Corporation Sells
the LaRace Loan to ABFC 2005-OPT 1
Trust, ABFC Asset Backed Certificates
Series 2005-OPT 1

NO ASSIGNMENT IN
EVIDENCE:  TRUST
VIOLATION

ABFC 2005-OPT 1 TRUST

Wells Fargo Bank National Association as Trustee

1/5/2007

POWER OF ATTORNEY

Wells Fargo Bank, N.A. Executes a
Limited POA in Favor of Option One
Mortgage Corporation with Respect
to its Servicing Duties for Loans
Deposited by Option One Mortgage

Acceptance Corporation .

The Depositor in the LaRace
Securitization was Asset Backed

Funding Corporation .
Therefore, this POA is a Nullity.

2/15/2007

POWER OF ATTORNEY

Option One Mortgage
Corporation Authorized Cindi
Ellis to Execute Documents on
its Behalf.

This POA is a Nullity Because
Option One Was Not
Authorized by Wells Fargo
Bank, N.A. as Trustee.

3/29/2007

FOR SALE

LaRaces List Their
Property For Sale with
Century 21, A-1 Nolan
Realty for $140,000

5/11/2007

ORDER OF NOTICE

Wells Fargo Bank, N.A. as
Trustee for ABFC 2005-OPT1
Trust, ABFC Asset-Backed
Certificates, Series 2005-OPT1

6/16/07

LaRaces Receive an Offer to
Purchase at Full Price:
$140,000

7/3/2007

JUDGMENT ISSUED

JUDGMENT IS
VOID AB INITIO

7/5/2007

CERTIFICATE OF ENTRY

FORECLOSURE DEED

Reported Consideration:
$120,397.03

5/7/2008

BOGUS ASSIGNMENT

Assignor:  Option One Mortgage Corporation

Assignee:  Wells Fargo Bank, N.A. as Trustee
for ABFC 2005-OPT1 Trust, ABFC
Asset-Backed Certificates, Series 2005-OPT1

STOP!  This Assignment is
Bogus as Option One had
Divested Itself of Its Interest
on or About 10/1/2005; and it
Was Not Duly Authorized.

BOGUS POWER OF ATTORNEY

Option One's Cindi Ellis Appointed Ablitt &
Charlton, P.C. as Attorney-in-Fact to
Foreclose Upon the LaRace Mortgage.

STOP!  This POA is Bogus
Because Option One Was Not
Duly Authorized by the
Trustee.

5/12/2008

RECORDING

Assignment of Mortgage, 5/7/2008

Power of Attorney, 5/7/2008

Certificate of Entry, 7/5/2007

Foreclosure Deed, 5/7/2008

Affidavit, 5/7/2008

7/15/2008

Complaint to Foreclose,
4/27/2007

Option One's Cindi Ellis
Executed the Assignment,
Power of Attorney, Foreclosure
Deed and Affidavit Without
Being Duly Authorized.

Documenting The Chain Of Title in the Larace Case Requires All of the Following:

ASSIGNMENT FROM OPTION ONE MORTGAGE CORPORATION TO BANK OF AMERICA, N.A.

ASSIGNMENT FROM BANK OF AMERICA N.A. TO ASSET BACKED FUNDING CORPORATION

ASSIGNMENT FROM ASSET BACKED FUNDING CORPORATION TO ABFC 2005-OPT 1 TRUST, ABFC ASSET
BACKED CERTIFICATES SERIES 2005-OPT 1

CONFIRMATION:  The Larace Loan is Presently in ABFC 2005-OPT 1

See Mortgage Loan Schedule, Page 6

Default Rate for This Securitization is 25.80%as of 3/25/2009

Default Rate for This Securitization is 28.40%as of 6/28/2009

Copyright 6/28/2009 - Truth In Lending Audit & Recovery Services, LLC



COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

LAND COURT DEPARTMENT
HAMPDEN, ss.
____________________________________

  )        
U.S. BANK NATIONAL ASSOCIATION, )
as trustee for the Structured Asset )
Securities Corporation Mortgage Pass- )
Through Certificates, Series 2006-Z, )

)
Plaintiff, ) 08 MISC 384283 (KCL)

v. )
)

ANTONIO IBANEZ, )
Defendant. )

____________________________________)
)

WELLS FARGO BANK, N.A., as trustee )
for ABFC 2005-OPT1 Trust, ABFC Asset )
Backed Certificates Series 2005-OPT1, )

)
Plaintiff, ) 08 MISC 386755 (KCL)

v. )
)

MARK A. LARACE and TAMMY L. )
LARACE, )

Defendants. )
____________________________________)

MEMORANDUM AND ORDER ON THE PLAINTIFFS’ MOTIONS TO VACATE 
JUDGMENT1

Introduction

Each of the above-captioned cases,2 along with a third that was previously coordinated 

1 I wish to thank the parties and amici who made submissions in connection with these motions.  Briefs for 
the parties were submitted by Walter Porr, Jr. of Ablitt Law Offices, P.C. (for the plaintiffs/moving parties in both 
cases); Paul Collier III, Max Weinstein of the Wilmer/Hale Legal Services Center of Harvard Law School, and 
Eloise Lawrence and David Dineen of Greater Boston Legal Services (for defendant Antonio Ibanez); and Glenn 
Russell, Jr. (for defendants Mark and Tammy Larace).  Amici briefs were submitted by Reneau Longoria of Doonan 
Graves & Longoria LLC; Marie McDonnell of Truth in Lending Audit & Recovery Services LLC; Edward Rainen, 
Ward Graham, Martin Haller and Robert Moriarity, Jr. for the Real Estate Bar Association for Massachusetts; 
Kevin Costello, Gary Klein and Shennan Kavanaugh of Roddy Klein & Ryan; and Robert Hobbs of the National 
Consumer Law Center.  
2 U.S. Bank National Association, as trustee for the Structured Asset Securities Corporation Mortgage Pass-
Through Certificates, Series 2006-Z v. Antonio Ibanez, Misc. Case No. 08-384283 (KCL) (hereafter “Ibanez”); and 
Wells Fargo Bank, N.A., as trustee for ABFC 2005-OPT1 Trust, ABFC Asset Backed Certificates Series 2005-OPT1 
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with them but is not currently in issue,3 involved a mortgage foreclosure sale of a residential 

property in Springfield that was noticed and conducted by an entity without any record interest in 

that mortgage at the time of notice and sale.  In each case, notice was published in the Boston 

Globe rather than a Springfield-based newspaper.  In each case, the plaintiff was both the 

foreclosing party and the only bidder at the sale.  In each case, the plaintiff purchased the 

property at a substantial discount from its appraised value, wiping out all of the defendants’ 

equity in the properties and leaving one of them with a substantial loan deficiency that would not 

have been owed had the property sold for its appraised value.  In each case, the plaintiff could 

not obtain insurance for the title it purportedly received from that sale.  The plaintiffs thus 

brought these actions to “remove a cloud from the title” of the properties in question.  G.L. c. 

240, § 6.

The relief requested to remove that cloud was the same in each case4 — “that the Court 

adjudge and decree: 

• [T]hat [Ibanez’s and Larace’s] right, title and interest in the Property was extinguished by 
the Judgment on the Complaint to Foreclose Mortgage [the judgment in the 
Servicemembers case5] and the execution of the Power of Sale contained in the mortgage 
by [U.S. Bank (in Ibanez) and Wells Fargo (in Larace)].

• That there is no cloud on title to the foreclosed property due to the fact that Notice of Sale 
was published in the Boston Globe.

• That title is vested in [U.S. Bank (in Ibanez) and Wells Fargo (in Larace)] in fee simple.

• For such other and further relief as the Court deems just and appropriate.”

v. Mark Larace and Tammy Larace,  Misc. Case No. 08-386755 (KCL) (hereafter “Larace”).
3 LaSalle Bank National Association, as trustee for the certificate holders of Bear Stearns Asset Backed  
Securities I, LLC Asset-Backed Certificates Series 2007-HE2 v. Freddy Rosario, Misc. Case No. 08-386018 (KCL) 
(hereafter “Rosario”).  The lawyers for the plaintiffs were the same in each of the three cases and their motions for 
entry of default judgment were scheduled and heard together.  Neither the plaintiff nor the defendant in Rosario has 
challenged or appealed the final judgment in that case.
4 The only difference was the name of the plaintiff and the name of the defendant(s). 
5 The Servicemembers Judgments so referenced only adjudicated that the defendant/equity holders were not 
entitled to the benefits of the Servicemembers’ Civil Relief Act.  Beaton v. Land Court, 367 Mass. 385 (1975).  No 
other aspect of the foreclosures was addressed in those proceedings.  Id.   
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Ibanez, Complaint at 3-4, ¶¶ 1-4 (Sept. 12, 2008); Larace, Complaint at 3-4, ¶¶ 1-4 (Oct. 23, 

2008); Rosario, Complaint at 3-4, ¶ 1-4 (Oct. 17, 2008).  None of the complaints was ever 

amended, none of their allegations was ever changed or modified, and none of the four requests 

for relief was ever modified or withdrawn.

Ibanez and Larace each presented the same two substantive issues for resolution, both 

arising under G.L. c. 244, § 14 (foreclosure under power of sale; procedure; notice; form):  (1) 

was the Boston Globe, the newspaper in which the notices of foreclosure sale were published, a 

“newspaper with general circulation in the town where the land lies” (Springfield) within the 

meaning of G.L. c. 244, § 14 (the “Boston Globe issue”); and, (2) as the plaintiffs themselves 

phrased it, did the plaintiffs have “the right . . . to foreclose the subject mortgage in light of the 

fact that the assignment of the foreclosed mortgage into the Plaintiff was not executed or 

recorded until after the exercise of the power of sale” (the “present holder of the mortgage 

issue”).6  Ibanez, Plaintiff’s Motion for Entry of Default Judgment at 1-2 (Jan. 30, 2009) 

(emphasis added); Larace, Plaintiff’s Motion for Entry of Default Judgment at 2 (Feb. 2, 2009) 

(same).7  Both of these issues were identified at early conferences in the cases and both were 

briefed and argued by the plaintiffs in connection with their motions for default judgment.8   

6 In the Notice of Mortgagee’s Sale of Real Estate in both Ibanez and Larace, the plaintiffs (U.S. Bank in 
Ibanez and Wells Fargo in Larace) represented themselves to be “the present holder of said mortgage.” 
7 The “present holder of the mortgage issue” was present in a different form in Rosario.  There (as proved 
decisive, see Memorandum and Order on Plaintiffs’ Motions for Entry of Default Judgment at 14-17 (Mar. 26, 
2009)), a mortgage assignment to the foreclosing party in recordable form had been executed, but it was not 
recorded prior to the notice and sale.  Thus, the issue as phrased in Rosario was whether the plaintiff had “the 
right . . . to foreclose the subject mortgage in light of the fact that the assignment of the foreclosed mortgage into the 
Plaintiff was not recorded until after the exercise of the power of sale.”  Rosario, Plaintiff’s Motion for Entry of 
Default Judgment at 2 (Feb. 2, 2009) (emphasis added).  As the court’s Memorandum reflected, Massachusetts law 
requires that a foreclosing party have a valid assignment of the mortgage at the time of notice and sale, but it does 
not require the assignment to be “of record” at that time.  Memorandum and Order on Plaintiffs’ Motions for Entry 
of Default Judgment at 14-17.  Thus, the foreclosure sale in Rosario was valid and the sales in Ibanez and Larace 
were not.  Id.  
8 See Ibanez, Plaintiff’s Motion for Entry of Default Judgment at 1-2 (Jan. 30, 2009), oral argument of 
motion (Feb. 11, 2009) and Plaintiff’s Second Supplemental Memorandum of Law in Support of Motion for Entry 
of Default Judgment at 1-2 (Feb. 16, 2009); Larace, Plaintiff’s Motion for Entry of Default Judgment at 2 (Feb. 2, 
2009), oral argument of motion (Feb. 11, 2009), and Plaintiff’s Second Supplemental Memorandum of Law in 
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The Boston Globe issue was resolved favorably to the plaintiffs in all three cases and 

judgment entered declaring that none of the three foreclosures was rendered invalid because 

notice was published in the Boston Globe.  Judgment (Mar. 26, 2009).  The “present holder of 

the mortgage issue,” however, was decided against the plaintiffs in Ibanez and Larace.  Id.  This 

was because the factual allegations in the complaints (binding on the plaintiffs pursuant to G.L. 

c. 231, § 87) showed that neither U.S. Bank (in Ibanez) nor Wells Fargo (in Larace) was the 

holder of the mortgage (either on or off record) at the time notice of the foreclosure sale was 

given or at the time the sale took place.  According to those allegations, both were assigned the 

mortgage long after the foreclosure sales occurred.9  Thus, on those facts, as a matter of law, the 

sales were invalid.  See Memorandum and Order on Plaintiffs’ Motions for Entry of Default 

Judgment at 2-4, 8-17 (Mar. 26, 2009).  Final judgment was entered making that declaration. 

Judgment (Mar. 26, 2009).

U.S. Bank (in Ibanez) and Wells Fargo (in Larace) have now timely moved to vacate that 

judgment making, in essence, five arguments.  First, they contend that the “present holder of the 

mortgage issue” came as a surprise to them and should not have been decided in connection with 

these cases.10  Second, they argue that had they known the issue was going to be addressed, they 

Support of Motion for Entry of Default Judgment at 1-2 (Feb. 16, 2009); and Rosario, Plaintiff’s Motion for Entry 
of Default Judgment at 1-2 (Feb. 2, 2009), oral argument of motion (Feb. 11, 2009) and Plaintiff’s Second 
Supplemental Memorandum of Law in Support of Motion for Entry of Default Judgment at 1-2 (Feb. 16, 2009).  

The issues were addressed in the context of a motion for default judgment because the defendants in 
Ibanez, Larace, and Rosario each had been defaulted for failure timely to respond to the complaints.  The defendants 
in Ibanez and Larace have subsequently (post-judgment) entered an appearance through counsel and oppose the 
plaintiffs’ motions to reconsider and vacate that judgment. 
9 As set forth in the complaints, the notices in Ibanez and Larace were published on June 14, 21, and 28, 
2007 for auctions that took place on July 5, 2007.  Ibanez, Complaint at 2, ¶ 5; 3, ¶ 8; Larace, Complaint at 2, ¶ 5; 3, 
¶ 8.  The Ibanez notice named U.S. Bank as the foreclosing party, the Larace notice named Wells Fargo as the 
foreclosing party, and the foreclosure sales were conducted in their respective names.  Ibanez, Complaint at 2, ¶ 5; 3, 
¶ 8; Larace, Complaint at 2, ¶ 5; 3, ¶ 8.  As established by the allegations in the Complaints, however, U.S. Bank 
was not assigned the Ibanez mortgage until September 2, 2008, fourteen months after the sale (Ibanez, Complaint at 
2, ¶ 3), and Wells Fargo was not assigned the Larace mortgage until May 7, 2008, ten months after the sale (Larace, 
Complaint at 2, ¶ 3). 
10 See Ibanez, Motion to Vacate Judgment at 3, 4 (Apr. 6, 2009); Larace, Motion to Vacate Judgment at 3, 4 
(Apr. 6, 2009).  
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would have pled their case differently and either limited their request for relief to the “Boston 

Globe issue” or further supplemented their evidentiary offerings.11  Third, they insist that since 

the defendants had been defaulted,12 it was inappropriate for judgment to be entered against the 

plaintiffs and, at worst, their motion for default judgment should simply have been denied with 

leave for them to amend and try again.13  Fourth, based on new evidence and new arguments they 

have now submitted post-judgment,14 they maintain they were the “present holder of the 

mortgage” within the scope and meaning of G.L. c. 244, § 14 at the time of notice and sale.  This 

is so, they say, because they possessed the note (endorsed in blank), an assignment of the 

mortgage in blank (i.e., without an identified assignee), and a contractual right to obtain the 

mortgage at those times.15  Fifth, in the event the court disagrees that their possession of the note, 

a mortgage assignment in blank, and a contractual right sufficed to make them “present holders 

of the mortgage,” they contend that the foreclosure sales were nonetheless valid because they 

were authorized by the last record holder of the mortgage and the plaintiffs acted as the “agent” 

of that holder.    

For the reasons more fully set forth below, each of these arguments fails.  I thus DENY 

the motions to vacate.  The plaintiffs cannot credibly claim surprise at the judgment that was 

entered and, having asked for (and received) a declaration on the issues they chose and on the 

facts exactly as they pled them, they have no right to a “do-over” because the declaration was not 

entirely as they wished.  Moreover, their newly-presented facts do not lead to a different result. 

Instead, they show that the plaintiffs themselves recognized that they needed mortgage 

11 Id. 
12 As noted above, the defendants have since each entered an appearance through counsel.  
13 See Ibanez, Motion to Vacate Judgment at 7; Larace, Motion to Vacate Judgment at 7.
14 These post-judgment evidentiary submissions were allowed by leave of court.  Ibanez, Notice of Docket 
Entry (Apr. 21, 2009); Larace, Notice of Docket Entry (Apr. 21, 2009).
15 They concede, however, that the mortgage assignment they ultimately recorded (an assignment specifically 
to them) was an entirely new and different document, executed months after the notice and sale.  
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assignments in recordable form explicitly to them (not in blank) prior to their initiation of the 

foreclosure process, that the plaintiffs’ “authorized agent” argument fails both on its facts and as 

a matter of law, and reaffirm the correctness of the original judgment.  They also show that the 

problem the plaintiffs face (the present title defect) is entirely of their own making as a result of 

their failure to comply with the statute and the directives in their own securitization documents. 

Simply put, the foreclosure sales were invalid because they failed to meet the requirements of 

G.L. c. 244, § 14.  What the plaintiffs truly seek is a change in the foreclosure sale statute (G.L. 

c. 244, § 14), which can only come from the legislature.  

Analysis 

The Plaintiffs Were Not Surprised That Their Status as Mortgage Holders at the Time of Notice  
and Sale Would Be an Issue in Connection With Their Motions for Default Judgment

The plaintiffs cannot credibly claim they were surprised that their status as mortgage 

holders at the time of notice and sale would be an issue in these cases.  Nor can they be surprised 

that a judgment might be entered against them on that issue.  The relief they requested included a 

broad declaration that the defendant/equity holders’ right, title and interest in the properties at 

issue was extinguished by the judgments in the Servicemembers’ cases and the execution of the 

powers of sale contained in the mortgages.  They further sought a declaration that title in fee 

simple was vested in the plaintiffs as a result of those sales.16  This necessarily involved their 

compliance with G.L. c. 244, § 14 since they could only conduct a valid sale if they met its 

requirements.  Bottomly v. Kabachnick, 13 Mass. App. Ct. 480, 483-484 (1982); McGreevey v.  

16 Ibanez, Complaint at 3-4, ¶¶ 1-4 (Sept. 12, 2008); Larace, Complaint at 3-4, ¶¶ 1-4 (Oct. 23, 2008); see 
also Ibanez, Motion for Entry of Default Judgment at 8 (Jan 30, 2009) (“plaintiff moves the Court for entry of 
judgment thereby order[ing], adjudging and decreeing that defendant’s right, title and interest in the property was 
extinguished by the judgment on the complaint to foreclose mortgage and the execution of the power of sale 
contained in the mortgage by plaintiff”).  The plaintiffs’ current argument that these actions “presented only one 
issue: was the Boston Globe a newspaper of general circulation in Springfield for purposes of G.L. c. 244, § 14 for 
purposes of the subject foreclosure” (Ibanez, Motion to Vacate Judgment at 4 (Apr. 6, 2009); Larace, Motion to 
Vacate Judgment at 4 (Apr. 6, 2009)) is thus without basis.  
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Charlestown Five Cents Savings Bank, 294 Mass. 480, 484 (1936) and cases cited therein.

The plaintiffs’ complaints each stated that the mortgages containing the power of sale 

were assigned to them only after the sales took place.17  In a widely-noticed decision, the United 

States Bankruptcy Court for the District of Massachusetts previously held that “[a]cquiring the 

mortgage after the entry and foreclosure sale does not satisfy the statute [G.L. c. 244, § 14]. 

While ‘mortgagee’ has been defined to include assignees of a mortgage, in other words the 

current mortgagee, there is nothing to suggest that one who expects to receive the mortgage by 

assignment may undertake any foreclosure activity.”  In re Sima Schwartz, U.S. Bankr. Ct., D. 

Mass., Chap. 7 Case No. 06-42476-JBR, Memorandum of Decision on Motion for Relief at 7 

(Apr. 19, 2007).  The plaintiffs were thus requested to address this issue in connection with their 

motions for entry of default judgment.  Indeed, each of those motions explicitly noted that this 

request had been made18 and proceeded to argue the point at length.19  In short, the plaintiffs were 

not surprised in the slightest that the “present holder of the mortgage issue” would be addressed 

in the court’s ultimate resolution of the case and cannot credibly argue otherwise.

Having Requested a Broad Declaration That They Held Fee Simple Title as a Result of the 
Foreclosure Sales and Having Been Put on Notice That Their Status as the “Present Holder of  

17 See n. 9, supra.  Indeed, their motions for entry of default judgment reaffirmed this fact.  Ibanez, Motion 
for Entry of Default Judgment at 2 (Jan. 30, 2009) (“the assignment of the foreclosed mortgage was not executed or 
recorded until after the exercise of the power of sale”); Larace, Motion for Entry of Default Judgment at 2 (Feb. 2, 
2009) (“the assignment of the foreclosed mortgage was not executed or recorded until after the exercise of the power 
of sale”).  The court’s judgment assumed these facts to be true and, confining itself to these and the other facts 
contained in the complaints, ruled accordingly.  Prudential-Bache Securities, Inc. v. Comm’r of Revenue, 412 Mass. 
243, 249 (1992); Eagle Fund, Ltd. v. Sarkans, 63 Mass. App. Ct. 79, 82 n. 8 (2005); see also Bright v. American 
Felt Co., 343 Mass. 334, 336 (1961).  The plaintiffs’ current argument that “the court undertook to adopt facts and 
make rulings of law outside the scope of the pleadings and the record before it” (Ibanez, Motion to Vacate Judgment 
at 1-2; Larace, Motion to Vacate Judgment at 1-2) is thus without basis.     
18 “Sua sponte, the Court has also raised an additional issue concerning the right of the Plaintiff to foreclose 
the subject mortgage in light of the fact that the assignment of the foreclosed mortgage into the Plaintiff was not 
executed or recorded until after the exercise of the power of sale.”  Ibanez, Plaintiff’s Motion for Entry of Default 
Judgment at 2 (Jan. 30, 2009); Larace, Plaintiff’s Motion for Entry of Default Judgment at 2 (Feb. 2, 2009). 
19 Ibanez, Motion for Entry of Default Judgment at 5-6 (Jan. 30, 2009), Second Supplemental Memorandum 
of Law in Support of Motion for Entry of Default Judgment at 1-8 (Feb. 16, 2009); Larace, Motion for Entry of 
Default Judgment at 5-6 (Feb. 2, 2009), Second Supplemental Memorandum of Law in Support of Motion for Entry 
of Default Judgment at 2-8 (Feb. 16, 2009); see also oral argument of the motions (Feb. 11, 2009) (digitally 
recorded).  
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the Mortgage” at the Time of Notice and Sale Was an Issue In Connection With That  
Declaration, the Plaintiffs Cannot Now Narrow That Request and Vacate the Part of the 

Judgment That They Dislike  

Lawsuits are a serious matter and are not a place for “do-overs.”  When a point is in 

issue, a litigant cannot wait for the court’s decision and, if dissatisfied, amend its pleadings to 

remove that issue.  See Johnston v. Box, 453 Mass. 569 (2009) (denying motion to amend after 

complaint had been dismissed).  The principle behind this is simple and fundamental.  Litigants 

are expected to “investigate their claims before filing a complaint so that they have a basis at the 

outset to make particularized factual allegations in the complaint.”  Id. at 575, n.11 (quoting 

White v. Panic, 783 A.2d 543, 555-56 (Del. 2001)).  Likewise, when a plaintiff requests a 

declaration of the parties’ rights as its prayer for relief, it has no grounds to object when that 

declaration is made, even if it is different from the one it desired.  Bright v. American Felt Co., 

343 Mass. 334, 336 (1961) (“The decree taking the petition for confessed did not ensure a decree 

for the petitioner.  It only established as true the facts properly pleaded, and required the entry of 

whatever decree those facts demanded.”).  If the plaintiffs wanted something different or 

narrower than what their complaints requested, they were obligated to say so explicitly. 

The plaintiffs’ complaints requested two broad declarations.  First, they sought a 

declaration that the defendant/equity holder’s rights in the property were totally extinguished by 

the foreclosure sale.  Second, they sought a declaration that, as a result of that sale, the plaintiffs 

now held fee simple title.  Those requests were never amended or withdrawn, in whole or in part. 

Having been asked to declare the parties’ rights and with nothing in the record showing 

“sufficient reasons” for refusal, the court was required to give that declaration and did so.  G.L. 

c. 231A, §§ 1-2.  

Having Been Requested to Give a Declaratory Judgment, the Court Is Not Restricted, Even in a 
Default Situation, to Give a Judgment Favorable to the Moving Party
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When presented with a motion for entry of default judgment, the court is required to take 

as true all properly pleaded factual allegations in the plaintiff’s complaint.  Eagle Fund, Ltd. v.  

Sarkans, 63 Mass. App. Ct. 79, 82 n.8 (2005).  But the court is not bound by the legal 

conclusions in the complaint.  Id.  Rather, it “has the duty to enter a judgment that is lawful in 

light of the facts established, even in the absence of a contest before him” and even when that 

judgment may be unfavorable to the moving party.  Prudential-Bache Securities, Inc., 412 Mass. 

243, 249 (1992); Bright, 343 Mass. at 336.  The plaintiffs are thus wrong when they argue it was 

inappropriate for an unfavorable judgment to be entered against them.  The facts alleged in their 

complaints (a post-notice, post-sale mortgage assignment to the plaintiffs) were taken as true, 

exactly as pled.  Those facts required the judgment that was entered.   Memorandum and Order 

on Plaintiffs’ Motions for Entry of Default Judgment at 2-4, 8-17 (Mar. 26, 2009).  

The Plaintiffs’ Arguments in Support of their Motions to Vacate Fail on Their Merits

The plaintiffs’ motions to vacate the judgment could be denied simply on the basis of the 

facts and analysis outlined above.  The plaintiffs were not surprised, but instead were on full 

notice of the matters at issue and the precise issues decided,20 all of which were inherent in the 

scope of the relief they sought.  The judgment entered by the court was based on the facts 

contained in their complaints, and solely on those facts.21   The plaintiffs were given full 

20 The issue relevant here, as the plaintiffs themselves recognized, was “[t]he right of the Plaintiff to foreclose 
the subject mortgage in light of the fact that the assignment of the foreclosed mortgage into the Plaintiff was not 
executed or recorded until after the exercise of the power of sale.”  Ibanez, Plaintiff’s Motion for Entry of Default 
Judgment at 1-2 (Jan. 30, 2009) (emphasis added); Larace, Plaintiff’s Motion for Entry of Default Judgment at 2 
(Feb. 2, 2009) (same).
21 The plaintiffs’ argument that I went outside the pleadings to make “findings” regarding the foreclosure 
auctions and the subsequent months-long delay before the plaintiffs received assignments of the mortgages is, once 
again, completely without basis.  The actual facts recited (the appraised value of the properties, the amount of the 
mortgages, the amount of the plaintiffs’ bids, the fact that the plaintiffs were the only bidders, and the fact that the 
plaintiffs took months to prepare and execute the assignment documents) came directly from the plaintiffs’ 
pleadings and (with respect to the plaintiffs being the only bidders) from the plaintiffs’ admission at oral argument. 
They were confirmed, once again, in their motions to vacate.  Ibanez, Motion to Vacate Judgment at 19; Larace, 
Motion to Vacate Judgment at 19.  The further discussions based on those facts (the likely chilling of other bids due 
to the plaintiffs’ inability at the time of sale to show (by proof of a valid mortgage assignment) their legal capacity to 
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opportunity to make their case, factually and legally, at the time they briefed and argued their 

motions for entry of default judgment.  Indeed, they were given (and took) the opportunity to file 

supplemental memoranda even after oral argument.  The law has not changed and the judgment 

was a straightforward application of the law to the facts as the plaintiffs pled them.  See 

Memorandum and Order on Plaintiffs’ Motions for Entry of Default Judgment at 8-17.   

Having said this, however, it is clearly of importance, not only to the litigants, but also to 

others, that the plaintiffs’ new facts and new arguments be addressed on their merits since they 

are alleged to be common to many securitized loans.22  In essence, the plaintiffs argue that those 

convey title and the consequent damage to the borrower) were not “factual findings” per se, but rather (by fair 
inference) a demonstration of a rational basis for the statutory requirement that the party conducting the sale have a 
valid mortgage assignment in recordable form and in its possession at the time of notice and sale.  Moreover, the 
plaintiffs’ own post-judgment submissions have made the soundness of these discussions even more apparent.  It 
took the plaintiffs over two months after they filed their motions to vacate the judgment (from April 6 to June 8, 
2009) to gather the documents that they believed were necessary to show their status as purportedly valid assignees 
of the mortgages at the time of the notice and sale.  The reasons they gave for needing that time (what they 
themselves described as “the problem”) are telling — “the size of the documents themselves,” “the number of 
documents which must be taken together to capture the entire transaction,” “the fact that some of the documents 
contain industry sensitive and confidential business practices information” (if so, none were produced), and 
“[f]inally, the economic crisis itself [which] has impacted both the Custodians of these documents (the Trustees for 
the Securitized Trusts or their designee) and the loan servicers employed by them (increased foreclosure workload 
compounded by decreased staffing due to financial losses).”  Ibanez, [Plaintiff’s] Motion for Extension of Time to 
File Third Supplemental Memorandum of Law in Support of Motion for Entry of Default Judgment at 5 (May 27, 
2009); Larace, [Plaintiff’s] Motion for Extension of Time to File Third Supplemental Memorandum of Law in 
Support of Motion for Entry of Default Judgment at 5 (May 27, 2009).  This does not inspire confidence.  Indeed, 
many of the documents were never produced.  Moreover, left unsaid (and equally telling) is the fact that the major 
entities now revealed as central to these transactions are presently either in bankruptcy (Lehman Brothers), out of 
business (Option One Mortgage Corporation, some of whose assets were sold to AH Mortgage Acquisition Co., 
Inc., now renamed American Home Mortgage Servicing, Inc.), or required billions of dollars in government aid 
(Bank of America).  It is surely a fair inference that this would make potential bidders even more unwilling to bid 
(or sharply discount their bids) without the plaintiffs’ ability to show that they were valid “holders of the mortgage” 
and thus were able to convey title at the time of the sale.  How else would they have any assurance that potentially 
critical documents and authorizations could be obtained in timely fashion thereafter?  See Memorandum and Order 
on Plaintiffs’ Motions for Entry of Default Judgment at 9-10.  

In any event, no factual demonstration of rationality was needed to uphold the statute (G.L. c. 244, § 14) 
since its rationality is apparent on its face.  A mortgage is a contract.  It is fundamental and basic that a party seeking 
to exercise a contractual right (here, the power of sale) has the contractual right to do so at the time of its exercise. 
As the statute recognizes, these are the mortgagee or his valid assignee, a person specifically authorized by the 
power of sale, or an attorney, legal guardian or conservator of those persons acting in the name of those persons. 
See McGreevey, 294 Mass. at 484 (“It is familiar law that one who sells under a power must follow strictly its terms. 
If he fails to do so there is no valid execution of the power and the sale is wholly void”); see also G.L. c. 183, § 21 
(“statutory power of sale” in mortgage, recognizing that person seeking to exercise the power must “first comply[] 
with the terms of the mortgage and with the statutes relating to the foreclosure of mortgages by the exercise of a 
power of sale”).  
22 I am puzzled at this since, as noted above and discussed more fully below, the plaintiffs’ own securitization 
documents required mortgage assignments to be made to the plaintiffs in recordable form for each and every loan at 
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facts — none of which were on record at the Registry at the time of notice and sale, all of which 

require a close reading of a complex set of securitization documents, and many of which lack 

proper evidentiary support23 — show them to have been “the mortgagee or person having his [the 

mortgagee’s] estate in the land mortgaged” at the time of notice and sale or, in the alternative, 

that their foreclosure was valid because they acted at the direction (although not in the name) of 

an alleged agent “of such mortgagee or person.”  G.L. c. 244, § 14.  Even taking the new facts as 

the plaintiffs allege them as true, however, does not change the result in this case.  As discussed 

below, the plaintiffs were not the present holders of the mortgage at the time of the notice and 

sale.  They were not properly authorized by the mortgage holder at those times.  Even if their 

counsel were acting at the direction of an agent for a party that, in another capacity, 

coincidentally was the mortgage holder, the notice and conduct of the foreclosure sale in the 

plaintiffs’ names under the incorrect representation that the plaintiffs were the mortgage holders 

makes the sales invalid.   And, for the reasons previously held, retroactive assignments, long 

after notice and sale have taken place, do not cure the statutory defects.  

The Facts As Newly Supplemented

In relevant part, if taken as alleged, the facts in Ibanez and Larace are roughly parallel 

and can be summarized as follows.24  

Both Ibanez and Larace involved adjustable-rate, subprime loans for the purchase of 

the time the plaintiffs acquired them.  Surely, compliance with this requirement would (and certainly should) have 
been a priority for an entity issuing securities dependent on recoveries from loans, such as these, known from the 
start to have a higher than normal risk of delinquency and default.  See Structured Asset Securities Corporation 
Mortgage Pass-Through Certificates, Series 2006-Z Private Placement Memorandum at 21-43 (Dec. 26, 2006) 
(hereafter “Ibanez Private Placement Memorandum”) (discussion of “Risk Factors”); ABFC Asset-Backed 
Certificates, Series 2005-OPT1 Prospectus Supplement at S-14 – S-25 (Oct. 27, 2005) (hereafter “Larace Prospectus 
Supplement”) (discussion of “Risk Factors”). 
23 See Memorandum of Antonio Ibanez in Opposition to Plaintiff’s Motion to Vacate Judgment at 1-27 (Jun. 
29, 2009).
24 In light of my rulings on these motions, I need not and do not decide if each of these facts (other than those 
appearing in the Registry records) is true.  The defendants have noted many that lack proper evidentiary support in 
the present record (see, e.g., n. 23, supra) and they argue that now that they have entered appearances, it is 
inappropriate to enter a judgment against them in any way dependent upon these challenged facts.  
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residential property in Springfield.25  In both, the borrower signed a promissory note and gave an 

immediately-recorded mortgage to the original lender (Rose Mortgage in Ibanez, Option One 

Mortgage Corporation in Larace).  In Ibanez, Rose endorsed the note and properly assigned the 

mortgage to Option One.26  In both Ibanez and Larace, Option One then executed an 

endorsement of the note in blank, making the note “payable to bearer” and “negotiated by 

transfer alone until specially endorsed.”  G.L. c. 106, § 3-205(b).  In both, Option One also 

executed an assignment of the mortgage in blank (i.e., without a specified assignee) (hereafter, 

the “blank mortgage assignments”).  These blank mortgage assignments were never recorded and 

they were not legally recordable.  G.L. c. 183, § 6C (for a mortgage or assignment of a mortgage 

to be recordable in Massachusetts, the mortgage or assignment must “contain or have endorsed 

upon it the residence and post office address of the mortgagee or assignee if said mortgagee or 

assignee is a natural person, or a business address, mail address or post office address of the 

mortgagee or assignee if the mortgagee or assignee is not a natural person”).  Moreover, since 

the blank mortgage assignments failed to name an assignee, they were ineffective to transfer any 

interest in the mortgage.27   Flavin v. Morrissey, 327 Mass. 217, 219 (1951); Macurda v. Fuller, 

225 Mass. 341, 344-345 (1916); A. Eno & W. Hovey, 28 Mass. Practice: Real Estate Law, § 

4.50 at 109 (4th ed. 2004) (hereafter, “Eno & Hovey”) and cases cited therein. 
25 Subprime loans are those that “do not meet the customary credit standards of Fannie Mae and Freddie 
Mac” and are made to borrowers “that typically have limited access to traditional mortgage financing for a variety of 
reasons, including impaired or limited past credit history, lower credit scores, high loan-to-value ratios or high debt-
to-income ratios.”  Larace Supplemental Prospectus at S-14.  “As a result of these factors, delinquencies and 
liquidation proceedings are more likely with these mortgage loans than with mortgage loans that satisfy customary 
credit standards.”  Id.  
26 This assignment of the mortgage was duly recorded at the Registry.  
27 This is so because Massachusetts follows the “title theory” of mortgages, making them a type of deed. 
Faneuil Investors Group, L.P. v. Bd. of Selectmen of Dennis, 75 Mass. App. Ct. 260, 264-265 (2009) (“Under our 
title theory of mortgages, a mortgage of real estate is a conveyance of the title or of some interest therein defeasible 
upon the payment of money or the performance of some other condition.  Literally, in Massachusetts, the granting of 
a mortgage vests title in the mortgagee to the land placed as security for the underlying debt.  The payment of the 
mortgage note terminates the interests of the mortgagee and revests the legal title in the mortgagor.”); see also 
Lamson & Co. v. Abrams, 305 Mass. 238, 240-241 (1940) (mortgage grants legal title to mortgaged premises); 
Faneuil Investors, 75 Mass. App. Ct. at 265-266 and cases cited therein (mortgage is “conveyance in fee,” a “deed 
of conveyance”); MacFarlane v. Thompson, 241 Mass. 486, 489 (1922); Adams v. Parker, 78 Mass. 53, 53 (1858)
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The securitization process then began, with Option One becoming the “Originator” for 

Lehman Brothers in Ibanez and for Bank of America in Larace.  

In Ibanez, Lehman Brothers (as “Sponsor” and “Seller”) purchased the loan from Option 

One (as the Originator).  Lehman then sold it (with hundreds of other loans that originated from 

Option One and other sources) to its wholly-owned subsidiary, Structured Asset Securities 

Corporation (the “Depositor”).  Structured Asset Securities Corporation subsequently sold the 

loans to the Structured Asset Securities Corporation Mortgage Loan Trust 2006-Z (with U.S. 

Bank as trustee)28 (the “Issuing Entity”), which the grouped them into a “pool” (the “Ibanez  

pool”) and issued ten classes of certificates (two senior and eight subordinate) with varying rates 

of return, ranked in order of their payout priority in the event of shortfalls.  Lehman purchased 

the certificates (presumably as the underwriter of the offering) and sold them in an offering to 

qualified investors.  

The loans in the Ibanez pool were administered by five “Servicers,” one of which was 

Option One (now acting in a different capacity than Originator).29  Option One is alleged to be 

the Servicer for the Ibanez loan.30  These Servicers were supervised by Aurora Loan Services 

LLC (a wholly-owned Lehman subsidiary) (the “Master Servicer”).  The loan documents 

themselves were kept by “Custodians” — Deutsche Bank, Wells Fargo, or U.S. Bank.31  

Assuming that events proceeded in the way described, the Ibanez loan thus changed 

ownership at least four times prior to foreclosure — Rose Mortgage to Option One, Option One 

28 I assume that this is the same entity as the plaintiff in Ibanez and that the plaintiff, therefore, was misnamed 
in that complaint.  
29 The Ibanez Private Placement Memorandum is quite explicit regarding the separateness of “Originators” 
and “Servicers” and the reasons for that separateness.  See Private Placement Memorandum at 84 (explaining the 
“information barrier policies” intended to protect the trust’s status as a holder in due course of the notes and insulate 
it from claims of fraud, misrepresentation, etc. in the making of the loans).  
30 There is no admissible proof in the record to establish this, but, as with the other facts set forth herein, I 
assume it to be true for the purpose of these motions.  
31 Both this and the Larace structures seem oddly complex, particularly when so many of the entities are 
effectively the same (either Lehman Brothers or its subsidiaries in Ibanez and either Bank of America or its 
subsidiaries in Larace).  But see n. 29, supra.     
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to Lehman Brothers, Lehman Brothers to Structured Asset Securities Corporation, and 

Structured Asset Securities Corporation to Structured Asset Securities Corporation Mortgage 

Loan Trust 2006-Z (with U.S. Bank as trustee) — without any of this appearing on the public 

record.  Two of those entities (Lehman Brothers and its subsidiary Structured Asset Securities 

Corporation) are currently in bankruptcy and a third (Option One) has ceased operations.32  The 

Ibanez note, Rose’s endorsement of the note to Option One, Option One’s endorsement of the 

note in blank, Ibanez’s mortgage to Rose, Rose’s assignment of the mortgage to Option One, and 

Option One’s blank mortgage assignment were all placed into a “collateral file” and, 

presumably, were passed from hand to hand along the chain of entities just listed, ending with 

the Custodian.  The note (endorsed in blank and thus “bearer paper”) was negotiable by 

whichever entity possessed it.  Since the blank mortgage assignment was ineffective, the 

mortgage remained with Option One (as Originator).  

In Larace, Bank of America (as “Seller”) purchased the loan from Option One (as 

Originator).  Bank of America then sold it (with hundreds of other loans that originated from 

Option One and other sources) to its wholly-owned subsidiary Asset Backed Funding 

Corporation (the “Depositor”).  Asset Backed Funding Corporation then sold the loans to the 

ABFC 2005-OPT1 Trust (with Wells Fargo as trustee)33 (the “Issuing Entity”), which grouped 

them into a “pool” (the “Larace pool”) and issued fourteen classes of certificates (two super-

senior, three senior, and nine subordinate) with varying rates of return, ranked in order of their 

payout priority in the event of shortfalls.  Bank of America Securities LLC (as “Underwriter”) 

purchased the certificates and sold them in an offering to the public.  The loans in the Larace 

pool were administered by Option One as “Servicer” (again, as in Ibanez, acting in a different 
32 Massachusetts Secretary of State’s Office, Option One Mortgage Corporation, Foreign Certificate of 
Withdrawal (Jul. 14, 2008).
33 I assume that this is the same entity as the plaintiff in Larace and that the plaintiff, therefore, was 
misnamed in that complaint.  
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capacity than Originator).  

Assuming that events proceeded in the way described, the Larace loan thus changed 

ownership at least three times — Option One to Bank of America, Bank of America to Asset 

Backed Funding Corporation, and Asset Backed Funding Corporation to ABFC 2005-OPT1 

Trust (with Wells Fargo as trustee) — without any of this appearing on the public record.  The 

Larace note to Option One, Option One’s endorsement of the note in blank, Larace’s mortgage 

to Option One, and Option One’s blank mortgage assignment were all placed into a “collateral 

file” and, presumably, were passed from hand to hand along the chain of entities just listed, 

ending with the Custodian.  The note (endorsed in blank and thus “bearer paper”) was negotiable 

by whichever entity possessed it.  Since the blank mortgage assignment was ineffective, the 

mortgage remained with Option One (as Originator).  

As noted above, the plaintiffs sold certificates in offerings to investors and, in that 

connection, issued offering documents.  These included the Ibanez Private Placement 

Memorandum and the Larace Prospectus Supplement.  Both contained detailed descriptions of 

the characteristics of the subprime residential loans that the plaintiffs were acquiring, the “risk 

factors” involved with those loans, and the documentation that the trusts purportedly would 

receive to obtain and secure their interests in the loans and lessen those risks.  The provisions 

regarding that documentation are substantially similar.  

In Ibanez they stated the following: 

The Mortgage Loans will be assigned by the Depositor [Structured Asset Securities 
Corporation] to the Trustee [U.S. Bank], together with all principal and interest received 
with respect to such Mortgage Loans on and after the Cut-off Date [December 1, 2006] 
(other than Scheduled Payments due on that date). . . .  Each Mortgage Loan will be 
identified in a schedule appearing as an exhibit to the Trust Agreement which will specify 
with respect to each Mortgage Loan, among other things, the original principal balance 
and the Scheduled Principal Balance as of the close of business on the Cut-off Date, the 
Mortgage Rate, the Scheduled Payment, the maturity date, the related Servicer and the 
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Custodian of the mortgage file, whether the Mortgage Loan is covered by a primary 
mortgage insurance policy and the applicable Prepayment Premium provisions, if any.

As to each Mortgage Loan, the following documents are generally required to be 
delivered to the applicable Custodian on behalf of the Trustee in accordance with the 
Trust Agreement: (1) the related original mortgage note endorsed without recourse to the 
Trustee or in blank, (2) the original mortgage with evidence of recording indicated 
thereon (or, if such original recorded mortgage has not yet been returned by the recording 
office, a copy thereof certified to be a true and complete copy of such mortgage sent for 
recording), (3) an original assignment of the mortgage to the Trustee or in blank in  
recordable form (except as described below),34 (4) the policies of title insurance issued 
with respect to each Mortgage Loan and (5) the originals of any assumption, 
modification, extension or guaranty agreements.

Each transfer of a Mortgage Loan from the Seller [Lehman Brothers Holdings, Inc.] to 
the Depositor [Structured Asset Securities Corporation] and from the Depositor to the 
Trustee will be intended to be a sale of that Mortgage Loan and will be reflected as such 
in the Sale and Assignment Agreement35 and the Trust Agreement, respectively. . . .

Ibanez Private Placement Memorandum at 119 (emphasis added).  Moreover, the Memorandum 

further states that each Transferor of a mortgage loan (here, Option One) represented and 

warranted to Lehman “as direct purchaser or assignee” that “the assignment of mortgage [to 

Lehman] [was] in recordable form and acceptable for recording under the laws of the relevant 

applicable jurisdiction.”  Id. at 120-121.  Assignments in recordable form to each successive 

entity were thus required at every step in the securitization chain.  

In Larace they stated the following:

34 The “exception” (not applicable here) is where “the mortgages or assignments of mortgage [had] been 
recorded in the name of an agent [e.g., Mortgage Electronic Registration Services (“MERS”)] on behalf of the 
holder of the related mortgage note.”  Ibanez Private Placement Memorandum at 119.  Here, the mortgage was 
recorded in the name of the original mortgagee (Rose) and subsequently assigned by Rose to Option One (in Option 
One’s own name and not as an agent).  Any argument plaintiff seeks to make that Option One was acting as an agent 
for the Trust (or any other entity) is belied not only by the wording of the assignment (Option One named 
individually), but also by the Private Placement Memorandum that made both the separateness of the trust and the 
reason for that separateness explicit and clear.  See Private Placement Memorandum at 84 (explaining “information 
barrier policies,” plainly designed to protect the Trust’s status as a holder in due course of the notes).  
35 The plaintiff has not provided this document to the court.  According to the Private Placement 
Memorandum, it was “the mortgage loan sale and assignment agreement dated as of December 1, 2006 between the 
Seller [Lehman Brothers Holdings, Inc.] and the Depositor [Structured Asset Securities Corporation].”  Ibanez 
Private Placement Memorandum at 193.  According to the Private Placement Memorandum, Lehman Brothers had 
previously purchased the mortgage loans directly from the Transferors (including Option One) in a series of separate 
Sale Agreements.  Id. at 193, 199.   
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On or about October 31, 2005 . . . the Depositor [Asset Backed Funding Corporation] 
will transfer to the Trust Fund all of its right, title and interest in and to each Mortgage 
Loan, the related mortgage notes, mortgages and other related documents (collectively, 
the “Related Documents”), including all scheduled payments with respect to each such 
Mortgage Loan due after the Cut-Off Date. . . .

The Pooling and Servicing Agreement will require that, within the time period specified 
therein, the Seller [Bank of America] will deliver or cause to be delivered to the Trustee 
on behalf of the Certificateholders (or a custodian, as the Trustee’s agent for such 
purpose) the mortgage notes endorsed in blank and the Related Documents.  In lieu of 
delivery of original mortgages or mortgage notes, if such original is not available or lost, 
the Seller may deliver or cause to be delivered true and correct copies thereof, or, with 
respect to a lost mortgage note, a lost note affidavit executed by the Seller or the 
originator of such Mortgage Loan.

Unless otherwise required by Fitch or S&P, assignments of the Mortgage Loans to the 
Trustee (or its nominee) will not be recorded in any jurisdiction, but will be delivered to 
the Trustee in recordable form, so that they can be recorded in the event recordation is 
necessary in connection with the servicing of a Mortgage Loan.36

Larace Supplemental Prospectus at S-54 (emphasis added).37   

Despite the requirement in both Ibanez and Larace for an assignment of the mortgage to 

the trusts in recordable form at the time the loans were transferred to the trusts, no such 

assignments were made.  As the collateral files for both loans reveal, the only mortgage 

assignments executed prior to the foreclosure sales were the one from Rose Mortgage to Option 

One (in Ibanez) and the ineffective blank mortgage assignments by Option One (in both Ibanez 

and Larace).  Thus, at the time the foreclosure sales were noticed and conducted, the notes 
36 The Supplemental Prospectus makes only one exception to this requirement, not applicable here.  This 
exception is for mortgage loans recorded in the name of Mortgage Electronic Registration Systems, Inc. (“MERS”) 
or its designee, in which case all that was required was “all actions as are necessary to cause the Trust to be shown 
as the owner of the related Mortgage Loan on the records of MERS for purposes of the system of recording transfers 
of beneficial ownership of mortgages maintained by MERS.”  Larace Supplemental Prospectus at S-54.
37 The Pooling and Servicing Agreement required the Depositor (Asset Backed Funding Corporation), at the 
time of the execution and delivery of that agreement, to provide the Trustee (Wells Fargo) “the original Mortgage 
with evidence of recording thereon,” “an original Assignment of Mortgage (which may be in blank), in form and 
substance acceptable for recording,” and an original copy of any intervening assignment of mortgage showing a 
complete chain of assignments” for each and every loan.  Larace, Pooling and Servicing Agreement at Art. II, § 2.01 
(ii), (iii) & (iv) (Oct. 1, 2005) (emphasis added).  The same provisions appear in the Mortgage Loan Purchase 
Agreement in identical language.  Mortgage Loan Purchase Agreement at Art. II, § 2.02 (ii), (iii) & (iv) (Oct. 1, 
2005).  As noted above, a blank mortgage assignment is neither recordable nor effective in Massachusetts.  Thus, the 
assignment required by these agreements was one from the holder of the mortgage directly and explicitly to the trust, 
with the trust’s name, business address, and mailing address or post office address either contained or endorsed on 
the assignment.  G.L. c. 183, § 6C.
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(endorsed in blank without recourse and thus “bearer paper”) were held by the plaintiffs, but the 

mortgages securing those notes were both still held by Option One (as Originator).

At some point (the record does not indicate when) both the Ibanez and Larace loans 

became delinquent and a new entity (Fidelity National Foreclosure and Bankruptcy Solutions) 

(“Fidelity”) became involved.  On April 10, 2007, purporting to act on behalf of Option One in 

Option One’s capacity as the Servicer of the loan,38 Fidelity sent an email with an attached pdf 

referral package39 to the plaintiffs’ counsel (the Ablitt law firm) with instructions to bring a 

foreclosure action against Mr. Ibanez and his property “in the name of U.S. Bank National 

Association, as Trustee for the Structured Asset Securities Corporation Mortgage Pass-Through 

Certificates, Series 2006-Z.”  Ibanez, Aff. of Walter Porr, Jr. at Exs. A-C (Jan. 30, 2009).  On 

April 18, 2007, again purportedly on behalf of Option One in Option One’s capacity as the 

Servicer of the loan,40 Fidelity sent a similar email and pdf referral package to Ablitt with 

instructions to commence a foreclosure action against the Laraces and their property “in the 

name of the investor below: Wells Fargo Bank, N.A., as Trustee for ABFC 2005-OPT1 Trust, 

ABFC Asset-Backed Certificates, Series 2005-OPT1,” with the representation that the Larace 

mortgage was “currently held” by Wells Fargo.41  Larace, Aff. of Walter Porr, Jr. at Ex. A (Feb. 

38 I say this based on the affidavits of Walter Porr, Jr. in which he claimed that the foreclosure referrals in 
both Ibanez and Larace came “from Option One Mortgage Corporation” even though the documents he attached 
and/or referenced in support of that statement came from Fidelity.  Ibanez, Aff. of Walter Porr, Jr. (Jan 30, 2009); 
Larace, Aff. of Walter Porr, Jr. (Feb. 2, 2009).  That the foreclosure instructions in both Ibanez and Larace were 
given on behalf of Option One in its capacity as the Servicer of those loans and not for Option One as the “holder of 
the mortgage” (Originator) is clear from both the referral documents themselves and the affidavits filed at the 
Hampden County Registry of Deeds in connection with the subsequent foreclosure sales.  See Ibanez, Aff. of Cindi 
Ellis (May 7, 2008) (submitted to the Registry for Option One “as attorney in fact for U.S. Bank National 
Association, as Trustee for the Structured Asset Securities Corporation Mortgage Pass-Through Certificates, Series 
2006”);  Ibanez, Massachusetts Foreclosure Deed By Corporation (May 7, 2008) (signed by Ms. Ellis for Option 
One as “attorney in fact” for U.S. Bank”); Larace, Power of Attorney (May 7, 2008) (signed by Ms. Ellis and 
referring to Option One as “attorney in fact for Wells Fargo”).  Indeed, at oral argument, the plaintiffs’ attorney 
stated that the foreclosure referrals came from “the loan servicers.”  Statement of Walter Porr, Jr. at oral argument 
(Apr. 17, 2009).  
39 The record does not include a copy of the referral package, so its contents (most of which are cryptically 
described as “screen prints”) are unknown.  Ibanez, Aff. of Walter Porr, Jr. at Ex. A (Jan. 30, 2009).  
40 See n. 38, supra.
41 Again, the record does not include a copy of the referral package, so its contents (most of which, again, are 
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2, 2009). 

The Ablitt firm then filed a Servicemembers’ Complaint against Mr. Ibanez, naming U.S. 

Bank as the plaintiff under the representation that U.S. Bank was “the owner (or assignee) and 

holder of a mortgage with a statutory power of sale given by Antonio Ibanez to Rose Mortgage, 

Inc.”  Complaint to Foreclose Mortgage, Land Court 07 Misc. 345456 (Apr. 17, 2007).  As noted 

above, this was incorrect.  Option One was that holder.  The Notice of Mortgagee’s Sale of Real 

Estate, published on June 14, 21, and 28, 2007 for a foreclosure sale on July 5, 2007, stated that 

U.S. Bank was the “present holder” of the Ibanez mortgage.  As noted above, this was incorrect. 

Option One was that holder.  The Ibanez sale was conducted in the name of U.S. Bank, U.S. 

Bank was the only bidder, and the “foreclosure deed” executed ten months later named U.S. 

Bank as the grantor pursuant to that sale.42  Massachusetts Foreclosure Deed By Corporation 

(May 7, 2008).  There was no mention or suggestion in any of these documents that U.S. Bank 

was proceeding to foreclose the mortgage on behalf of anyone other than itself.  An assignment 

of the Ibanez mortgage to U.S. Bank from American Home Mortgage Servicing, Inc. as the 

purported “successor in interest to Option One Mortgage Corporation” was not executed until 

September 2, 2008, fourteen months after the foreclosure sale and over three months after the 

recording of the foreclosure deed.43  

described as “screen prints) are unknown.  Larace, Aff. of Walter Porr, Jr. at Ex. A (Feb. 2, 2009).  
42 U.S. Bank bought the property for $94,350, which was $16,437.27 less than the purported amount of the 
outstanding loan ($110,787.27) (leaving Mr. Ibanez liable for that deficiency) and $16,650 (15%) less than the 
bank’s calculation of the property’s actual market value ($111,000).  Ibanez, Complaint at 3, ¶ 8; Aff. of Walter 
Porr, Jr. at Ex. G (Jan. 30, 2009). 
43 It is not clear from the record if American Home Mortgage Servicing, Inc. was, in fact, the “successor in 
interest” to Option One’s interest in the mortgage (as Originator) and thus able to make a valid assignment of that 
interest.  It may have been Option One’s successor as the Servicer of the loan for U.S. Bank, but the two are not the 
same.  So far as can be discerned from the record and a review of corporate filings at the Massachusetts Secretary of 
State’s office, Option One ceased active operations in early 2008 (it withdrew its corporate registration in 
Massachusetts in July of that year) and American Home Mortgage Servicing (a newly-formed corporation, 
previously named AH Mortgage Acquisition Co., Inc.) purchased some of Option One’s assets, but apparently not 
all and (so far as the record shows) only Option One’s Servicing contracts. See Larace, Aff. of Michelle Halyard 
(Jun. 4, 2009) (describing American Home as “a [not the] successor in interest to Option One Mortgage 
Corporation’s Loan Servicing operations” (emphasis added)).  The asset purchase agreement has not been produced, 
so it is impossible to determine if Option One’s interest in the Ibanez mortgage was among the assets purchased by 
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The Ablitt firm brought a Servicemembers’ Complaint against the Laraces, naming Wells 

Fargo as the plaintiff under the representation that Wells Fargo was “the owner (or assignee) and 

holder of a mortgage with a statutory power of sale given by Mark A. Larace and Tammy L. 

Larace to Option One Mortgage Corporation.”  Complaint to Foreclose Mortgage, Land Court 07 

Misc. 346369 (Apr. 27, 2007).  As noted above, this was incorrect.  Option One was the holder. 

The Notice of Mortgagee’s Sale of Real Estate, published on June 14, 21, and 28, 2007 for a 

foreclosure sale on July 5, 2007, stated that Wells Fargo was the “present holder” of the Larace 

mortgage.  As noted above, this was incorrect.  Option One was the holder.  The Larace sale was 

conducted in Wells Fargo’s name, Wells Fargo was the only bidder, and the “foreclosure deed” 

executed ten months later named U.S. Bank as the grantor pursuant to that sale.44  Massachusetts 

Foreclosure Deed By Corporation (May 7, 2008).  As in Ibanez, there was no mention or 

suggestion in any of these documents that Wells Fargo was proceeding to foreclose the mortgage 

on behalf of anyone other than itself.  An assignment of the Larace mortgage to Wells Fargo 

from American Home Mortgage Servicing, Inc. as the purported “successor in interest to Option 

One Mortgage Corporation” was not executed until September 2, 2008, fourteen months after the 

foreclosure sale and over three months after the recording of the foreclosure deed.45  

Analysis of the Newly Supplemented Facts

The Plaintiffs Were Not the Present Holders of the Mortgage at the Time of the Notice and Sale

To the extent the plaintiffs and their supporting amici request that I reconsider and 

reverse my previous ruling that the foreclosing party is statutorily required to be the “present 

American Home.  
44 Wells Fargo bought the property for $120,397.03, which was purportedly the amount of the outstanding 
loan, “plus all outstanding fees and costs” (i.e., leaving no deficiency owed), but $24,602.97 (17%) less than the 
bank’s calculation of the property’s actual market value ($145,000).  Larace Complaint at 3, ¶ 8; Aff. of Walter 
Porr, Jr. at Ex. E (Feb. 2, 2009).    
45 Again, it is not clear from the record if American Home Mortgage Servicing, Inc. was in fact the “successor 
in interest” to Option One’s interest in the mortgage (as Originator) and thus able to make a valid assignment of that 
interest.  See n. 43, supra. 
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holder of the mortgage” at the time of the notice and sale (i.e., that post-sale mortgage 

assignments to the successful bidder, even if backdated, do not suffice), I decline.  My reasons 

are explained in my previous Memorandum and I reaffirm them again.  The statute’s commands 

are clear, the plaintiffs’ own securitization documents show that they knew of those 

requirements, and if they failed to follow them, the responsibility for the consequences is theirs. 

Martha’s Vineyard Land Bank Comm’n v. Bd. of Assessors of West Tisbury, 62 Mass. App. Ct. 

25, 27-28 (2004) (“Where the language of a statute is clear and unambiguous, it is conclusive as 

to legislative intent and the courts enforce the statute according to its plain wording, which we 

are constrained to follow so long as its application would not lead to an absurd result.  When a 

statute speaks with clarity to an issue, judicial inquiry into the statute’s meaning, in all by the 

most extraordinary circumstance, is finished.” (internal citations and quotations omitted)).

If they believe a change is warranted to reflect “industry standards and practice,” they 

must seek that change from the legislature.  I note, however, that if those “standards and 

practice” have brought us to the present situation (see, e.g., Chairman Ben Bernanke, Financial  

Innovation and Consumer Protection, speech at the Federal Reserve System’s Sixth Biennial 

Community Affairs Research Conference (Apr. 17, 2009); R. Posner, A Failure of Capitalism:  

The Crisis of ’08 and the Descent Into Depression (Harvard University Press 2009)), “we should 

learn something from that experience.”  Korematsu v. United States, 323 U.S. 214, 242 (1944) 

(Jackson, J., dissenting).  

Perhaps in recognition of this, the plaintiffs argue that they were the “present holder of 

the mortgage” or, for statutory purposes, should be deemed to be because they possessed the 

note, a blank mortgage assignment, and a series of off-record agreements by which they were 

entitled to (and should have received) a mortgage assignment in recordable form.  That argument 
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fails as well, for two reasons.

First, if, as here, the power being exercised is contract based, the party seeking to 

exercise it must be authorized by that contract.  See Roche v. Farnsworth, 106 Mass. 509, 513 

(1871) (“power must be executed in strict compliance with its terms”).  Here, the only entities 

authorized by the mortgages to exercise the power of sale contained therein are the original 

mortgagees and the valid assignees of those mortgagees.46  The plaintiffs were neither at the time 

of notice and sale because, as discussed above, there had never been an assignment of the 

mortgage to them.  The blank mortgage assignments they possessed transferred nothing.  

Second, in Massachusetts, a mortgage is a conveyance of land.  Nothing is conveyed 

unless and until it is validly conveyed.  The various agreements between the securitization 

entities stating that each had a right to an assignment of the mortgage are not themselves an 

assignment and they are certainly not in recordable form.47  At best, the agreements gave those 

entities a right to bring an action to get an assignment.  But actually holding something and 

having only the right to be its holder are two very different things.  To obtain a mortgage 

46 The only person authorized by the Ibanez mortgage to invoke the power of sale is the “Lender,” defined in 
the mortgage as Rose Mortgage, Inc. in its capacity as mortgagee.  Ibanez Mortgage at 11, ¶ 22; 1, Definition (C). 
Thus, in full accordance with Massachusetts law (see Ibanez Mortgage at 9, ¶ 16, governing law is “federal law and 
the law of the jurisdiction in which the Property is located”), the mortgage authorizes only the mortgagee or a valid 
assignee of the mortgagee to invoke the statutory power of sale.  See Lamson & Co. v. Abrams, 305 Mass. 238, 242 
(1941) (assignee of properly-assigned mortgage succeeds to all of the mortgagee’s rights in the property, leaving the 
assignor with none).  This does not include a person or entity which only holds the note.  See Ibanez Mortgage at 7, 
third full paragraph (distinguishing between “Lender” and “any purchaser of the Note”).  Making this even more 
crystal clear is the mortgage’s reference to the power of sale as the statutory power of sale (Ibanez Mortgage at 11, ¶ 
22), which can be invoked only by “the mortgagee or his executors, administrators, successors or assigns.”  G.L. c. 
183, § 21.    

The same is true of the Larace mortgage.  Only the original mortgagee or the valid assignee of the 
mortgagee can act under the power of sale.  “Lender” is defined as Option One Mortgage Corporation.  Larace 
Mortgage at 1.  The law that governs the interpretation of the mortgage is “federal law and the law of the jurisdiction 
in which the Property is located,” i.e., Massachusetts.  Larace Mortgage at 4, ¶ 15.  The assigns that are benefited by 
the covenants and agreements in the mortgage (Larace Mortgage at 4, ¶ 12) are thus limited to the assigns 
recognized by Massachusetts law (i.e., valid assignees of the mortgage).  And the power of sale in the mortgage is 
identified as the statutory power of sale (Larace Mortgage at 5, ¶ 21), which, as noted above, can only be invoked 
by “the mortgagee or his executors, administrators, successors or assigns.”  G.L. c. 183, § 21.
47 It is also important to note that, at every step in the securitization process, the contractual right to 
immediate transfer of a mortgage assignment in recordable form was breached.  See discussion at 12-18, supra.
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assignment you do not actually possess presumes, at the least, that you have a demonstrable right 

to get it, that you will be able to determine the entity that validly holds the mortgage you need 

assigned (not always easy when all previous assignments have not been recorded at the 

Registry),48 that that entity will still be operational,49 that it will be able to find the relevant 

paperwork, that it will have someone with authority to execute the relevant paperwork, and that it 

will be able to do so in a timely fashion.  These presumptions are not always accurate.  See n. 21, 

supra.  As noted above, even the plaintiffs, armed with all their contractual rights, knowledge, 

and (presumably) access to the relevant files and authorized persons, took ten months in Ibanez, 

and fourteen months in Larace, to get actual mortgage assignments in recordable form.  And 

even those assignments may be problematic.50 

The plaintiffs make much of the fact that they were the holders of the note at the time the 

foreclosure sale was noticed and conducted.  But even a valid transfer of the note does not 

automatically transfer the mortgage.  “[T]he holder of the mortgage and the holder of the note 

may be different persons.”  Lamson, 305 Mass. at 245.  The holder of the note may have an 

equitable right to obtain an assignment of the mortgage by filing an action in equity, but that is 

all it has.  Barnes v. Boardman, 149 Mass. 106, 114 (1889).  The mortgage itself remains with 

the mortgagee (or, if properly assigned, its assignee) who is deemed to hold “the legal title in 

trust for the purchaser of the debt” until the formal assignment of the mortgage to the note holder 

or, absent such assignment, by order of the court in an action for conveyance of the mortgage. 

48 An assignment simply from the last assignee of record may not be sufficient.  That assignee may have 
previously assigned the mortgage in an off-record transaction and that off-record assignment may be recorded (even 
if erroneously) while you are waiting for yours to be processed — a process that the plaintiffs’ counsel conceded 
currently takes anywhere from “two to three months” to “as long as ten to twelve as is observed in some of these 
cases.  And quite frankly, who knows why.”  Statement of Walter Porr, Jr. at oral argument (Apr. 17, 2009).  If so, 
you would need to pursue an assignment from that entity, with associated additional potential problems and delay. 
49 As noted above, Lehman Brothers and its subsidiaries are currently in bankruptcy and Option One has 
ceased operations.  
50 See n. 43 & 45, supra.
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Id.; see also Eno & Hovey, § 9.49 at 299 and cases cited therein.  But, as noted above, the right 

to get something and actually having it are two different things.  When a bidder goes to a 

foreclosure sale, he or she is promised and expects to get a conveyance of the property.  A bidder 

does not expect to purchase the right to a potential lawsuit, which will only entitle him or her to 

actually obtain the property if such lawsuit is successful.51  G.L. c. 244, § 14 recognizes this, and 

limits the right of foreclosure by sale to “the mortgagee or person having his [the mortgagee’s] 

estate in the land mortgaged,”52 “a person authorized by the power of sale,”53 and the duly 

authorized attorney, legal guardian, or conservator of such mortgagee or person “acting in the 

name of such mortgagee or person.”  G.L. c. 244, § 14.  The words “having his estate in the land 

mortgaged” make clear that the assignment required (exactly as required by “title theory” case 

law) is a valid conveyance of the mortgagee’s interest in the land with all the “deed” 

requirements that that entails.  

The Plaintiffs’ Foreclosures Did Not Become Valid Because They Purportedly Were 
“Authorized” By the Actual Mortgage Holders

The plaintiffs’ fallback argument — that their foreclosures were valid because they were 
51 This is why G.L. c. 244, § 14 requires the foreclosing party to be in possession of a valid assignment of the 
mortgage in recordable form at the time of notice and sale.  Without the ability to “go to record” immediately, the 
title is in doubt and potential bidders cannot help but be chilled.  To say that bidders are absolutely confident that the 
foreclosing party will be able to produce the requisite assignment at some point and they are not deterred in the 
slightest by the prospect of delays of up to fourteen months to do so, is to ignore reality.  G.L. c. 244, § 14, with its 
mandate for clarity, permits no such assumptions.  Bottomly, 13 Mass. App. Ct. at 483-84 (statute requires strict 
compliance).  The legislature has not forgotten that a person’s home, his or her equity in that home, and the potential 
of thousands of dollars in avoidable deficiency debt are at stake.  
52 The original statutory language, making absolutely clear that the phrase “or person having his estate in the 
land mortgaged” refers to the mortgagee’s estate in the land, was the following:

 In all cases, in which a power of sale is contained in a mortgage deed of real property, the mortgagee, or 
any person having his estate therein, or in or by such power authorized to act in the premises, may, upon a 
breach of the condition thereof, give such notices and do all such acts as are authorized or required by such 
power. . . . 

St. 1857, c. 229.   
53 As previously noted, the only person authorized by the Ibanez mortgage to invoke the power of sale is the 
“Lender” (Mortgage at 11, ¶ 22), defined in the mortgage as Rose Mortgage, Inc. in its capacity as mortgagee 
(Mortgage at 1, Definition (C)).  Thus, in full accordance with Massachusetts law (see Mortgage at 9, ¶ 16, 
governing law is “federal law and the law of the jurisdiction in which the Property is located”), the mortgage 
authorizes only the mortgagee or a valid assignee of the mortgagee to invoke the statutory power of sale.  This does 
not include a person or entity which only holds the note.  See Mortgage at 7, third full paragraph (distinguishing 
between “Lender” and “any purchaser of the Note”).     
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done at the direction of the actual mortgage holder (Option One) — also fails, for two reasons.

First, the direction did not come from Option One, but rather from another entity 

(Fidelity) acting for Option One in its capacity as Loan Servicer.  There is nothing in the record 

that shows Fidelity’s capacity to act for Option One generally (and, more specifically, as 

Originator and holder of the mortgage) and certainly nothing that shows it had any authority to 

order the disposition of Option One’s assets.  This is no mere technicality.  It should never be 

forgotten that the subjects of these purported directions were interests in land, with all the proofs 

and safeguards that that necessarily entails.  See, e.g., G.L. c. 259, § 1 (statute of frauds).  

Second, and most importantly, G.L. c. 244, § 14 requires complete transparency.  See,  

e.g., Roche, 106 Mass. at 513 (“These are obscurities that are inconsistent with the degree of 

clearness that out to exist in such an advertisement.”).  What is at stake is of utmost importance 

and finality — the complete extinguishment of a person’s rights in his or her property (often the 

home where that person and his or her family live) and the transfer of those rights to someone 

who wants (and is entitled) to complete assurance of good title to that property so that he or she 

can live there without concern.  Thus, when a foreclosure is noticed and conducted for one party 

by another, the name of the principal must be disclosed in the notice.  G.L. c. 244, § 14.  Here, 

the plaintiffs were explicitly represented to be the “present holders of the mortgage” and the sale 

was conducted in reliance on that representation.  They cannot now claim to have been 

something else.  As Bottomly v. Kabachnick, 13 Mass. App. Ct. 480, 483-484 (1982) and 

McGreevey v. Charlestown Five Cents Savings Bank, 294 Mass. 480, 484 (1936) make clear, 

G.L. c. 244, § 14 requires strict compliance and a failure to do so means that the foreclosure is 

invalid.

Conclusion
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The issues in this case are not merely problems with paperwork or a matter of dotting i’s 

and crossing t’s.  Instead, they lie at the heart of the protections given to homeowners and 

borrowers by the Massachusetts legislature.  To accept the plaintiffs’ arguments is to allow them 

to take someone’s home without any demonstrable right to do so, based upon the assumption that 

they ultimately will be able to show that they have that right and the further assumption that 

potential bidders will be undeterred by the lack of a demonstrable legal foundation for the sale 

and will nonetheless bid full value in the expectation that that foundation will ultimately be 

produced, even if it takes a year or more.  The law recognizes the troubling nature of these 

assumptions, the harm caused if those assumptions prove erroneous, and commands otherwise. 

For the foregoing reasons, the plaintiffs’ motions to vacate the Judgment in these cases 

are DENIED.

SO ORDERED.

By the court (Long, J.)

Attest: ___________________________________
Deborah J. Patterson, Recorder

Dated: 14 October 2009
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Law of the Land 

Impending SJC Ibanez, Title Ruling May 
Invalidate Thousands Of Foreclosures 
Why Real Estate Attorneys Expect The Worst, And What It 
Means To The Industry 
By Steven Altieri  

Banker & Tradesman Staff Writer  

03/29/10 

 

Framingham real estate attorney Richard Vetstein recently represented a family who had bought 
a house out of foreclosure about a year ago, then invested in excess of $100,000 in improvements 
to the property with the intention of selling it to their daughter. But before they could complete 
the sale, a title issue came up and put the transaction on hold.  

The glitch was the downstream result of a controversial land court decision in the U.S. Bank v. 
Ibanez foreclosure case, which will soon be heard by the 
Massachusetts Supreme Judicial Court. The land court ruled 
that the foreclosure of the Ibanez property was invalid because 
U.S. Bank did not have assignment at the time of the 
foreclosure.  

Many hundreds, if not thousands, of foreclosed property titles 
could be similarly invalid all across Massachusetts. Now, 
attorneys are bracing for a worst case scenario in which a 
retroactive application of the case‟s decision could further 
depress sales of foreclosed properties and tighten an already 
tight title insurance market.  

In Vetstein‟s client‟s case, when the original owner was 
foreclosed upon, the mortgage company did not have a properly 
recorded assignment. To clear the title, Vetstein had to track 



down the original owner in Alabama, and persuade him to sign 
over the deed to the property.  

“They can close now that the title issue is solved, but in a lot of 
cases that [is] not going to be able to be solved,” said Vetstein. 
“We were lucky, that‟s what it came down to.”  

Vetstein, who has blogged on the Ibanez case at length, thinks 
the court might uphold the Ibanez decision.  

Retroactive Decision ‘Troubling’  

Prior to the Ibanez decision, many lenders had gotten into the 
habit of not recording mortgage assignments in a timely 
manner, or only recording them after a foreclosure, to clean up 
the title. In the overheated mortgage market of the last few 
years, mortgages were routinely passed from lender to lender 
and many buyers were foreclosed upon for unpaid mortgages by 
lenders that didn‟t have assignment at the time of foreclosure.  

“On foreclosures that have already been completed, if this 
decision is or has already been taken at face value, this is a huge 
problem,” says Laurel Siegel, a Boston real estate attorney and 
co-chair of the Massachusetts Bar Association‟s real estate 
section. “It‟s the retroactive part that‟s so troubling. Are we 
going to bankrupt the title companies?”  

Many attorneys share Siegel‟s fears. If Ibanez is applied 
retroactively, then sales of properties that were foreclosed upon 
and sold and perhaps even sold again could be ruled invalid. 
Owners would then have to head to already-clogged land courts to try and clear the title. In some 
cases, the foreclosure process may even have to start all over again. This would be a disastrous 
turn for title insurers, who would be stuck with the bill for all the lawyering involved in settling 
title.  

According to Beth Barton, Siegel‟s co-chair on the MBA‟s real estate section and counsel for 
regional title insurer CATIC, no title insurers will currently write a policy on properties with a 
potential title issue. Sales of foreclosed properties are “stopped.”  

In cases where sales of foreclosed or formerly foreclosed properties are taking place, Barton says 
that insurers have had to provide letters of indemnification so the closing can take place.  

“It has slowed and frustrated the foreclosure market,” she said. “There‟s no way in which it 
hasn‟t.” 

Pro-Consumer?  



Barton hopes the SJC will rule to have Ibanez applied 
prospectively. She reasons that mortgage companies are likely 
to more closely follow the letter of the law. Clearer titles will, 
of course, make things easier on the title company and remove 
their liability on older policies where there may be a hitherto 
unknown Ibanez-style title issue.  

Siegel also thinks that a prospective judgment would be best.  

“Lenders are now on notice that they need to record their 
assignments promptly and should be able to comply with this 
requirement,” she said.  

Frank Reynolds, a Lexington real estate attorney with more 
than 40 years‟ experience, said he thinks it‟s too early to predict 
which way the SJC will rule.  

“I can‟t tell you how it‟s going to be decided, but there is an awful lot of equity and public policy 
involved,” Reynolds said. “The appeal itself is like a little phone book. You could have a short 
career just becoming an expert on this case.”  

It‟s widely expected that those representing the lenders will argue for dismissal of the Ibanez 
verdict or at least for a prospective application of the verdict, and to challenge the factual or legal 
conclusions arrived at by the land court.  

“What they are trying to do is get the courts to recognize that these were [foreclosure] procedures 
that weren‟t challenged prior [to this case],” said Ward P. Graham, a longtime title attorney. The 
Ibanez decision, he added, “is a radical shift in the application of [Massachusetts General Law 
244-14].” For that reason, Graham also thinks that it would make sense for the SJC to apply the 
decision prospectively.  

“Given the current constitution of the court and their tendencies of recent years to be kind of 
moving towards some pro-consumer decisions, I wouldn‟t be surprised if they upheld the land 
court probably by a slim margin,” Vetstein said. “And so for people who are stuck with an 
Ibanez issue, that is in essence the worst-case scenario.”  

Indeed, it‟s unlikely that a “pro-consumer” verdict upholding the Ibanez decision would actually 
help consumers on the whole. Homebuyers or investors who thought they had gotten a good deal 
and a clean title on a foreclosed property will instead be saddled with hefty legal bills and an 
inability to sell their property.  

The title issues raised by Ibanez can be solved through a quiet title action, getting an original 
owner to sign over the deed to the property, as Vetstein did for his clients, and re-doing the 
foreclosure. All of these procedures are time consuming and unreliable.  

Clever Maneuvering  



Graham thinks that in the worst-case scenario, if the Ibanez decision is upheld and all 
foreclosures with an improper assignment are invalidated, there may be one other recourse for 
perfecting title.  

“Most if not all 244-14 Ibanez issued cases may have the benefit of foreclosure by entry,” 
reasoned Graham.  

Whatever procedures for perfecting titles clever attorneys may devise, it seems that few would 
welcome a flood of new business related to the Ibanez decision.  

According to Barton, CATIC is not hiring any new attorneys in anticipation of a raft of Ibanez 
issues, though they are not laying off anyone. At other insurers, the prospect of Ibanez work has 
not stemmed the tide of recent layoffs.  

“I don‟t know of any real estate attorney using Ibanez as a business development opportunity, 
mainly because solving these title defects, if at all, is incredibly difficult and in some cases 
impossible,” Vetstein said. “It‟s a „lose-lose‟ in many situations.”  

One aspect of the case could potentially provide plenty of work for attorneys. Should the SJC 
uphold the Ibanez decision, Vetstein reasons that there will be many claims against the 
foreclosing lenders and the foreclosure attorney, for failing to convey good title.  

“There will also be claims for rescission of these transactions,” he added. “There is a class action 
against lenders and foreclosing attorneys which could encompass many millions in potential 
damages.”  

Barton thinks lenders have and will likely see the worst of it.  

“Some of the law firms that represent lenders have had quite a bad season,” she said.  
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This brief is submitted in support of Appellees 

Antonio Ibanez and Mark and Tammy Larace pursuant to 

Mass. R .  App. P .  11 and the Supreme Judicial Court's 

April 22, 2010 Announcement soliciting amicus briefs 

in this matter. The National Consumer Law Center 

("NCLC") , makes this submission as amicus curiae, on 

behalf of its eligible clients. Tt is joined by 

Darlene Manson, German0 DePina, Robert Lane, Ann 

Coiley, Roberto Szumik, and Geraldo Dosanjos 

(collectively "Manson Amici"), who are named 

plaintiffs in a putative class action pending in the 

United States District Court for the District of 

Massachusetts, styled as Manson TI. Mortqaqe, z, 
I et &., No. 1:08-cv-12166 ("Manson"). 

I 

I. STATEMENT OF INTEREST 

The National Consumer Law Center has been 

referred to as the "leading non-profit low-income 

consumer advocacy organization in the country." 

The Announcement stated, in part: "The Justices are 1 

soliciting amicus briefs. In an action to remove a 
cloud on title, G .  L. c. 2 4 0 ,  s. 6 ,  whether a Land 
Court judge correctly entered judgment against the 
plaintiff trustee on the ground that G .  L. c. 2 4 4 ,  s -  
14, authorizes a foreclosure o n l y  by the holder of the 
mortgage, where the record established that the 
plaintiff did not become the holder of the mortgage 
until fourteen months after the foreclosure sale." 



Mazola, -- et al. v. Department Stores z, No. 97- 

CV-10872-NG, 1999 WL 1261312 at * 4  (D. Mass. January 

21, 1999). Through its advocacy and policy work, NCLC 

has developed expertise in the abuses visited on 

consumers by the contemporary process of mortgage 

securitization. In NCLC's experience, this process is 

one o f  the source causes of an extensive range of 

problematic lending and loan servicing practices. 

See, Q., Commonwealth v .  Fremont Investment and 

-n Loan 452 Mass. 733 (2008) ("Fremont"). 

2 

The Manson Amici and the similarly situated 

homeowners ,they seek to represent are Massachusetts 

citizens who have lost or are about to lose their 

homes to foreclosure without the legally mandated 

notice protections at issue in this appeal. Manson is 

NCLC has been representing low-income consumers 2 

before government agencies, Congress and state 
legislatures since 1969. It has appeared in the United 
States Supreme Court and federal and state courts and 
has successfully presented many important cases 
affecting consumer borrowers. It provides consultation 
and assistance to legal services, private and 
government attorneys. NCLC publishes a nationally 
acclaimed series of manuals on all major aspects of 
consumer credit and sales. It also conducts training 
sessions on the rights of consumer borrowers for 
attorneys, paralegals and other counselors. NCLC works 
closely with lawyers representing low-income 
consumers, and with federal and state officials, labor 
unions, and community and civil rights organizations 
to promote justice for consumers. NCLC maintains 
offices in Boston and Washington, D.C. 

2 



a challenge to these foreclosures, executed by 

entities improperly claiming status as mortgagee.' The 

gravamen of the Manson complaint is that an entity is 

not entitled to exercise the power of sale referenced 

in G.L .  c .  244, 5 14, absent its possession of a valid 

written assignment of the subject mortgage at the time 

of notice and auction. See Am, Cosol. Compl., Manson 

V. GMAC Mortgage, G, et al., No. 1:08-cv-l2166 

(Attached as Addendum Tab A). T h a t  is precisely the 

issue presented here. 

Given the pendency Of this appeal, the Manson 

matter has been stayed in order to allow the Supreme 

Judicial Court to render a final ruling on the proper 

reading of G.L. c .  2 4 4 ,  rj 14. If the Supreme Judicial 

Court upholds the Land Court decisions, the Manson 

Amici will resume their efforts to obtain relief for 

themselves and the class they seek to represent in ,the 

United States District Court. 

In the view of NCLC and the Manson Amici, the 

issue presented to the Court in this matter is but yet 

Manson was initially filed by the Manson Amici in the 3 

Business Litigation Session of Suffolk Superior Court, 
on November 2 0 ,  2008, which was several months prior 
to the Land Court's initial ruling in these cases on 
March 2 6 ,  2 0 0 9 .  After filing, Manson was removed by 
the defendants under the Class Action Fairness Act, 28 
U . S . C .  §§ 1 3 3 2 ( d ) ,  1453. 
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another symptom of the larger set of problems 

occasioned by the largely unregulated mortgage 

securitization process. In its effort to maximize 

efficiency for financial gain, and to the detriment of 

Massachusetts homeowners, the securitization industry 

ignored the law governing Massachusetts foreclosures, 

and the Land Court recognized this error. NCLC and 

the Manson amici therefore believe the Land Court's 

decisions should be upheld. 

11. INTRODUCTION 

The Supreme Judicial Court should affirm the Land 

Court's rulings published as U . S .  Bank National 

Association v. Ibanez, Nos. 08-MISC-384283(KCL) & 08-  

MISC-386755(KCL), 2009 WL 795201 (Mass. Land Ct. March 

2 6 ,  2009) ("Ibanez I") and 2009 WL 3297551 (Mass. Land 

Ct. Oct. 14, 2009) ("Ibanez 11'' and together with 

Ibanez L, "Rulings"). The Rulings held that 

foreclosures performed by U . S  Bank N.A., as trustee, 

and Wells Fargo Bank, N.A. as trustee (together, 

"Trustees" or "Appellants" are invalid, where the 

Trustees did not possess a valid written mortgage 

assignment at the time notice was published and the 

sale took place. Ibanez I, 2009 WL 795201. at *2. 

"Neither an intention to do so in the future nor the 

4 



backdating of a future assignment meets the statute's 

strict requirement that the holder o f  the mortgage a t  

the  t i m e  notice is published and auction takes place 

be named in the notice." - Id. (emphasis in original). 

Having been turned away by the Land Court on 

their theory that backdated mortgage assignments stand 

as  sufficient to confer "mortgagee" status under G.L. 

c. 244, S 14, Appellants have turned to a more novel 

and tenuous argument on appeal. The thrust of 

Appellants' position now is that they should be deemed 

holders of the subject mortgages by virtue of 

documents associated with the securitization process. 

The S J C  should reject this argument not just because 

it finds no support in Massachusetts jurisprudence or 

because Appellants have failed to meet their burden of 

proof, but also because it would represent a dangerous 

step away from a statutory scheme predicated on 

clarity and transparency in the transfer of land. 

This amicus brief will begin with a background 

section summarizing the landscape on which this 

controversy unfolds. Although the Land Court properly 

identified G.L. c. 2 4 4 ,  § 14 as a "consumer 

protection" statute, see lbanez I, 2009 WL 795201 at 

"6, a brief overview of the foreclosure process in 

5 



Massachusetts creates context for the importance o f  

proper statutorily mandated notice. This Court's 

jurisprudence has long balanced the minimal protection 

in the text of the foreclosure statute with a 

requirement that it be strictly construed. See, 3. 

McGreevey v.  Charlestown Five Cents Savinqs Bank, 2 9 4  

Mass. 480,  483 -84  ( 1 9 3 6 ) ;  Moore V. Dick, 187 Mass. 

2 0 7 ,  211-212 (1905). 

Amici also present some background on  the 

unregulated mortgage securitization industry and its 

abuses. The "wild-west" nature of the industry 

underscores the need both for heightened clarity in 

the legal. rules governing property ownership and the 

difficulties faced by average homeowners in navigating 

their own debt. 

Second, the amici emphasize that the question 

before the Court is fundamentally one of statutory 

interpretation. By its plain language, G.L. c. 244,  s 
1 4  permits no interpretation other than that of the 

Rulings - the entity named in the notice and in whose 
name the foreclosure is carried out must be the 

current holder of a written mortgage assignment. The 

Appellants newly adopted position on appeal 

purposefully mischaracterizes this dispute as a 



question of the propriety of its practices in 

maintaining chain of title throughout the 

securitization process. In so doing, it ignores the 

strict standard that this Court has articulated in 

connection with the statute at issue, as well as the 

plain language of that statute. 

Last, there is no ceason in law or logic to limit 

the effect of the Court's ruling to a prospective 

application. Massachusetts jurisprudence is clear - 

only where a ruling announces change of a longstanding 

principle of common law should an appellate court 

consider prospective limitation. No such change is i n  

the offing here, where the issue is one of statutory 

interpretation, rather than alteration of longstanding 

common law principles. Moreover, the Land Court 

merely read an unaltered statute in a manner 

consistent with this Court's prior rulings. 

The assertions of Appellants and their amici 

regarding the purported effects of the Court's ruling 

here are overstated and based in speculation. To the 

extent the Rulings caused any disruption in the 

housing market whatsoever - and there is no evidence 

that they have - the clarity provided by this Court's 
decision, in concert wiLh the continuing 

7 



implementation o f  the Rulings by the Land Court and 

the relief sought by the Manson Amici in federal 

court, will address it sufficiently. 

The practices utilized by Appellants and their 

supporting amici, including REBA and its members, has 

placed expediency and convenience before following the 

law. In their rush to foreclose, these institutions 

have declared their own rules, unilaterally 

establishing new and extra-legal practices around 

their awn creations. In so doing, these entities, 

along with the title insurers who sanction them, bear 

t h e  risk of their own mistakes. It is not the 

function of the Commonwealth's courts to relieve that 

risk. On appeal, Appellants and their amici resort to 

fear mongering, speculating that the Rulings will 

create a crisis in Massachusetts. The reality is 

otherwise. The real crisis lies in the plight of 

homeowners who have lost their homes i n  recent years 

without proper statutory notice and process. 

111. BACKGROUND 

A.  Massachusetts Foreclosure Process 

Massachusetts foreclosures are governed by a 

handful o f  statutes that delimit and prescribe the 

contractual relationship between mortgagor and 

8 



mortgagee. Consumers, from their typical posture as 

having less information, less sophistication, and 

fewer resources than the mortgagee, are placed in a 

vulnerable position in this process, relative to other 

states where foreclosures are overseen by a judicial 

officer and auctions are conducted by a public 

official. The purpose of this short overview is not 

'to question the wisdom of the statutory scheme; rather 

the amici wish to highlight both the imbalance of 

power that already exists in a typical Massachusetts 

residential foreclosure, as well as the relative ease 

with which it may be accomplished by Appellants and 

their industry colleagues. I n  short, the 

Massachusetts foreclosure process, properly followed, 

already accommodates Appellants' desire for expedience 

and convenience - Appellants should not be heard to 

complain that the Rulings requiring them to meet the 

most fundamental statutory prerequisites unduly burden 

them. 

Massachusetts recognizes three different means of 

4 foreclosure, although only two are relevant here. 

... ~ 

4The third method of foreclosure in Massachusetts i s  
foreclosure by action, "a method rarely used." Beaton 
v. Land Court, 367 Mass. 385, 393 ( 1 9 7 5 ) .  Under this 
method, the mortgagee may declare on its own seisen 

9 



First, foreclosure by power of sale is governed by 

G.L. c. 244, 5 14 and G.L. c- 183, S 21. The statute 

requires a foreclosing mortgagee to publish notice o f  

the foreclosure sale in a newspaper for three 

successive weeks prior to the foreclosure sale.' 

also requires that notice be sent to the homeowner by 

registered mail at least fourteen days prior to the 

sale. The statute further provides a template of the 

form o f  notice sufficient to meet its requirements. 

After meeting these two basic ministerial 

requirements, the mortgagee may conduct a foreclosure 

sale. 

It 

The second means of foreclosure, commonly 

performed in concert with the power of sale, is entry. 

Under this method, the mortgagee effects an unopposed, 

peaceable entry - a fiction usually accomplished 

during the course of holding a foreclosure sale on or 

near the property. G.L. c. 2 4 4 ,  $ 5  1-2. 

. . .  ". . . 

and receive a conditional judgment. See G.L. c. 2 4 4 ,  
S 1, 3-10. 

Recently, the General Court amended the Massachusetts 5 

foreclosure process to add a ninety-day period during 
which the homeowner has a right to cure after notice 
of default. ~ See G.L. c. 244, § 35A. The effective 
date of this new provision was May 1, 2008 .  This 
additional notice period has no effect on the non- 
judicial nature of the Massachusetts foreclosure 
process. 

10 



Following the filing of a certificate of entry and the 

conclusion of a three-year period, the homeowner's 

righ,ts are extinguished. This approach is employed as 

a failsafe measure to insure the success of the 

foreclosure if there are defects in the execution of 

the power of sale. 

The practice at issue here - foreclosure by power 
of sale that is often insured with a certificate of 

entry - is an entirely non-judicial process." 

Compliance with this series of simple, ministerial 

steps imposes a relatively light burden on the 

foreclosing entity. That the Trustees now come before 

the Supreme Judicial Court seeking to be excused from 

even the most fundamental requirements of the statute 

- i.e., that the entity foreclosing be either the 
original mortgagee or an entity holding a written 

assignment from the original mortgagee that complies 

' Standing separate and apart from these three methods 
of foreclosure are the requirements of the 
Servicemembers' Civil Relief Act, 50 U.S.C. Appendix § 
501 et seq. This federal statute protects active duty 
military personnel from foreclosure and other civil 
actions. Massachusetts has adopted a Land Court 
process by which foreclosing mortgagees may extinguish 
any future righl; f o r  a homeowner to challenge the 
legality o f  a foreclosure under this federal law. See 
Mass. St. 1959, ch. 105. Failure to comply properly 
with this process does not affect the validity of the 
underlying foreclosure. Beaton v. Land Court, 3 6 1  
Mass. 385, 3 9 1 - 9 3  (1975). 

11 



with the statute of frauds - is deeply out of balance 
with a legislative scheme already tilted in their 

favor, and this Court's jurisprudence requiring those 

statutory provisions be strictly construed. 

B. The Securitization Industry 

Although this case presents a question of 

statukory interpretation, it is impossible to divorce 

the legal. question here raised from the factual 

context from which it springs. The Trustees that 

bring this appeal are acting on behalf of trusts that 

are nothing more than profit engines in the vast  

machinery of securitization so prominently identified 

as being at the center of the recent economic 

meltdown.' The causes and effects of this crisis were 

no less present in Massachusetts than elsewhere. B 

. .. .. .. . 

See e.q., Michael Lewis, The Big Short: Inside the 7 
_ I  

Doomsday Machine at 153-54  (W. W .  Norton & company 
2010) (chronicling the connection between Option One 
and other subprime loan originators and their Wall 
Street partners in securitization as responsible for 
the economic crisis of 2 0 0 8 - 0 9 ) ;  Joe Nocera, A Wall 
Street Invention Let the Crisis Mutate, N.Y. Times, 
April 17, 2010 at B1 (no'ting that "[subprime] 
mortgages turned out to be a n  excuse for predatory 
lending and fraud, enriching the lenders and Wall 
Street at the expense of subprime borrowers, many of 
whom ended up in foreclosure"); Press Release, 
Securities and Exchange Comm'n, "Goldman Sachs to Pay 
Record $550 Million to Settle SEC Charges Related to 
Subprime Mortgage CDO" (July 15, 2010) available 
http://www.sec.gov/news/press/2010/2010-123.htm 
(noting that key securitizing agent Goldman Sachs 

12 
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Much has been stated in both the popular media 

and in the courts regarding the carelessness with 

which the mortgage industry has operated during this 

-- 
"will pay $550 million and reform its business 
practices to settle SEC charges that Goldman misled 
investors in a subprime mortgage product just as the 
U . S .  housing market was starting to collapse.") See 
also Ibanez - 1  I1 2009 WL 3297551 at * l o ,  citinq, inter 
&, R. Posner, A Failure of Capitalism: The Crisis 
of '08 and the Descent Into Depression (Harvard 
University Press 2009). 

See, e.q., Press Release, Massachusetts Attorney 
General, "Morgan Stanley to Pay $102 Million for Role 
in Massachusetts Subprime Mortgage Meltdown Under 
Settlement with AG Coakley's Office" (June 24, 2010) 

d 

available at 
htts://~.mass.aov/?vaaeID=caaouressrelease&L=1&LO=Ho + - -  _ _  
me&sid=Cago&b=pressrelease&f=2O10~06~24~ms~settlement& 
csid=Cago ("AS a result of a lengthy investigation, 
the Attorney General's Office alleged that Morgan 
entered the subprime arena in Massachusetts by 
offering funding to retail lenders that specialized in 
loans to less-qualified borrowers. Morgan provided 
billions of dollars to subprime lender New Century, 
which used Morgan funds to target lower-income 
borrowers and lure them into loans that consumers 
predictably could not afford to pay. These loans often 
were unsustainable because of payment shock or poor 
underwriting, but were lucrative for subprime lenders, 
who generated fees and could expect that borrowers 
would have to refinance in the short term or face 
foreclosure. Some Morgan Stanley investment bankers 
referred to New Century as Morgan's "partner" in the 
subprime lending business."); Press Release, 
Massachusetts Attorney General, "Attorney General 
Martha Coakley and Goldman Sachs Reach Settlement 
Regarding Subprime Lending Issues" (May 11, 2009) 
available 
http://www.mass.gov/?pageID=cagopressrelease&L=l&LO=Ho 
me&sid=Cago&b=pressrelease&f=2OO9~O5~ll~goldman settle 
ment&csid=Cago (listing the different aspects 07 the 
securitization industry being investigated for abuse 
by the Massachusetts Attorney General). 
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time. Securitization occasioned a sort of "free-for- 

all" or "wild west" atmosphere in the industry, that 

has resuled in massive confusion, competing claims to 

the same property interest, and even fraud.' 

Nosek, 609 F.3d 6,  9 (1" Cir. 2010) ("Studies have 

shown that mortgage holders and servicess routinely 

file inaccurate claims, some of which may not be 

lawful."), citinq Porter, Misbehavior - and Mistake 

Bankruptcy Mortgaqe Claims, 8 7  Tex. L. Rev. 121, 123- 

2 4  (2008) (empirical study of misrepresentation and 

--- See In re 

' Securitization h a s  caused further opacity in the 
process of property transfer with the introduction of 
"nominee" mortgagees that purport to act as mortgage 
holders of record whilst the mortgage and loan travel 
through the securitization maze. This role, typically 
played by a private corporation known as Mortgage 
Electronic Registration System or "MERs" removes from 
public view the many links in the chain of title that 
occur in a typical securitization. This practice has 
been criticized as "obscuring from the public the 
actual ownership of a mortgage, [and] thereby creating 
the opportunity far substantial abuses and prejudice 
to mortgagors." Landmark Nat'l Bank v. Kesler, 289 
Kan. 528, 543 ( 2 0 0 9 )  quotinq Johnson v. Melnikoff, 8 7 3  
N.Y.S.2d 234 ( N . Y .  Sup. Ct. 2008). See also MERSCORP, 
G. v. Romaine, 8 N.Y.3d 90, 104 ( 2 0 0 6 )  (Kaye, C.J., 
dissenting in part) ("Public records will no longer 
contain [important] information as, i f  it achieves the 
success it envisions, the MERS system will render t h e  
public record useless by masking beneficial ownership 
of mortgages and eliminating records of assignments 
altogether. Not only will this information deficit 
detract from the amount of public data accessible for 
research and monitoring of industry trends, but it may 
a l s o  function, perhaps unintentionally, to insulate a 
noteholder from Liability, mask lender error and hide 
predatory lending practices.") 
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confusion of industry litigants seeking foreclosure 

through the bankruptcy process). 

characteristic has received perhaps the most attention 

in connection with mortgage origination. See, e.q., 

Fremont, 452 Mass. at 738-40 (describing subprime 

origination practice), Indeed, for years prior to 

crescendo of the subprime mortgage crisis, scholars 

had well documented the connection between 

This i o ,  11 

- 

l o  The First Circuit's In re Nosek ruling modified an 
award of sanctions against one of several litigants 
and attorneys, including members of the law firm that 
prosecuted the foreclosures sub judice, sanctioned by 
the Bankruptcy Court for their actions in the course 
of puizsuing foreclosure of a securitized loan. Lower 
level review of these sanctions produced an 
extraordinary opinion by Judge Young of the United 
States District Court for the District of 
Massachusetts, in which he laments "the unedifying 
spectacle of a litigant and its lawyers engaging in 
egregious misrepresentations" vis-2-vis their own 
roles in the creation, operation and defense of a 
residential mortgage securitized trust. Nosek, 
406  B . R .  434, 436 (D. Mass. 2009). 

For an example of a judge expressing disbelief that 
multiple entities have claimed the right to foreclose 
on the same mortgage, based on the confusion caused by 
securitization, see Transcript of Proceedings at 5-7, 
GMAC Mortgage, zzC_ v. Visicaro, No. 07013084CI (Fh. 
Cir. Ct. April 7, 2010) (attached as Addendum Tab B). 

~~ See also Gretchen Morgenson, Foreclosures Hit a Snag 
for Lenders, N.Y. TIMES, Nov. 15, 2007, at C1 
("Morgenson") (quoting a mortgage securities 
specialist as stating with regard to mortgage-backed 
securities: "I have heard of instances where the same 
loan is in two or three pools.") 

1s 
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securitization industry and predatory lending 

practices. ' I  

The erosion of proper compliance with state- 

mandated foreclosure processes constitutes yet another 

collateral effect of the modern securitization 

industry.13 Courts forced to sift through the 

processes used by the securitization industry in their 

efforts to foreclose have expressed frustration and, 

at times, outright contempt, for the standards of 

practice exhibited. See Ibanez I, 2009 WL 3 2 9 7 5 5 1  at 

* 4  n.15; I n  re Nosek, 386 B . R .  3 7 4 ,  380 (Bankr. D. 

Mass. 2 0 0 8 )  vacated in part by 2009 WL 1 4 7 3 4 2 9  (D. 

See Kurt Eggert, Held Up in Due Course: Predatory 
Lending, Securitization, and the Holder in Due Course 
Doctrine, 35 Creighton L. Rev. 503 ( 2 0 0 2 ) ;  Kathleen C. 
Engel & Patricia A .  McCoy, Predatory Lending: What 
Does Wall Street Have to Do with It? 15 Housing Pol'y 
Debate 7 1 5  (2004); Christopher L .  Peterson, Predatory 
Structured Finance, 28  Cardozo L. Rev. 2185 (2007); 

I2 

&, e.q., Morgenson, supra n.10 (reporting on the 
judicial rejection of a series of foreclosures s o u g h t  
by a securitization trustee for failure to show proper 
authority as mortgage holder); Gretchen Morgenson and 
Geraldine Fabrikant, Florida's High-speed Answer to a 
Foreclosure Mess, N.Y. Times, Sept. 4 ,  2010, at BU1 
(quoting the Florida Attorney General as stating, with 
regard to the three largest Florida law firms 
prosecuting foreclosures: "Thousands o f  final 
judgments of foreclosure against Florida homeowners 
may have been the result of the allegedly improper 
actions of these law firms. . . . We've had so many 
complaints that I am confident there is a great deal 
of fraud here. " ) 

13 
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Mass. May 26, 2 0 0 9 )  ("Unfortunately the parties' 

confusion and lack of knowledge, or perhaps 

sloppiness, as to their roles is not unique in the 

residential mortgage industry."), citing, inter alia, 

__ In - re Maisel, 378 B . R .  1 9  (Bankr. D. Mass. 2 0 0 7 ) ;  

re Schwartz, 366 B.R. 265  (Bankr. D. Mass. 2007); 

I re Foreclosure Cases, No. 1:07-cv-2282-CAB, 2007  WL 

3232430 at "2-*5  (N.D. Ohio Oct. 3 1 ,  2007) 

("Foreclosure W'') (finding that a securitization 

trustee did not have standing to foreclose because it 

was unable to show that it was an assignee of the 

mortgagee). In sum, the securitization industry has 

prosecuted foreclosures of residential mortgages in a 

manner that places a higher value on profit, 

efficiency and its own convenience than it does on 

properly following the law. 1 4  

The Rulings directly vindicated a most basic 

public interest in the maintenance of clear record of 

.. 

See Foreclosure Cases, 2007 W L  3 2 3 2 4 3 0  at *3 n.3 
("There is no doubt every decision made by a financial 
institution in the foreclosure process is driven by 
money. And the legal work which flows from winning the 
financial institution's favor is highly lucrative. 
There i s  nothing improper or wrong with financial 
institutions or law firms making a profit-to the 
contrary, they should be rewarded for sound business 
and legal practices. However, unchallenged by 
underfinanced opponents, the institutions worry less 
about jurisdictional requirements and more about 
maximizing returns.") 

14 - 
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the ownership of land by passing judgment on the 

Appellants' action to remove a cloud on title. By 

reading the statute properly, the Rulings determined 

,that both the homeowner whose home is subject to 

foreclosure, as well as potential bidders at a 

foreclosure sale, should not be forced into a guessing 

game, making assumptions as to who the proper and 

current holder of the mortgage is. The statute, "with 

its mandate for clarity, permits no such assumptions." 

Ibanez II, 2009 WL 3297551 at "11 & n.51. 

I V .  THE QUESTION BEFORE THE COURT I S  ONE OF STATUTORY 
INTERPRETATION 

On appeal, the Trustees have now adopted a novel 

argument never before accepted in the courts of the 

Commonwealth - that a generalized panoply of paperwork 
drafted for the purposes of effectuating a 

securitization can, standing alone, effectuate the 

assignment of a security interest in a specific locus 

of land.15 Appellants would have courts sit as puzzle- 

solvers, left to navigate the byzantine universe of 

securitization to rule on mortgagee status by cobbling 

Appellants have now abandoned several of the 
arguments made before the Land Court, including, inter 
&, the assertion that they were entitled to 
foreclose because they were acting at the direction of 
the actual mortgage holder. Ibanez 11, 2009 W L  
3297551 at *12. 

IS 



together jigsaw pieces. By recasting the issue in 

this manner, the Trustees ignore the basic nature of 

this dispute as one of statutory interpretation. 

Given the stricture with which this statute is t o  be 

interpreted, t h i s  tactic should be rejected. 

A. The Statute is to be Strictly Construed 

The starting point for a proper reading of G . L .  

c. 2 4 4 ,  5 14 i s  this Court's unequivocal and 

longstanding holding that the statute is to be 

strictly construed. See McGreevey v .  Charlestown Five 

-- Cents Sav. s, 294 Mass. 480, 484 (1936) ("This 

court has said that 'the general rule is that 

conditions precedent to the execution of a power of 

sale must be strictly complied with.' . . . 'It is 
familiar law that one who sells under a power must 

follow strictly its terms. If he fails to do s o ,  there 

is no valid execution of the power, and the sale is 

wholly void."') (quoting Roqers v. Barnes, 169 Mass. 

179, 181 (1837) and M o o r e  v. Dick, 187 Mass. 207, 211- 

12 (1905))." The Land Court recognized this 

requirement in both its decisions. See Ibanez A, 2009 

WL 795201 at " 2 ,  * 4  citing Bottomly v .  Kabachnick, 13 

l 6  This authority flatly contradicts Appellants' 
suggestion that the Land Court has applied a "hyper- 
technical," = Appellants' Br. at 40, interpretation 
of G.L. c. 244, § 14. 
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Mass. App. Ct. 480, 484 ( 1 9 8 2 )  ("The manner in which 

the notice o f  the proposed sale shall be given is one 

of the important terms of the power and a strict 

compliance with it is essential to the valid exercise 

of the power."); Ibanez I 11, 2009 WL 3 2 9 7 5 5 1  at *11 & 

n.51 (citinq Bottomly for the mandate that the 

"statute requires strict compliance") , 

Moreover, the Rulings articulated the reasons 

behind the strictness requirement, observing that 

Massachusetts system of non-judicial foreclosure 

leaves it primarily to the foreclosing entity to 

ensure a fair auction that protects the mortgagor's 

interest. Ibanez I, 2 0 0 9  WL 795201 at *2. The lack 

of any ex ante judicial involvement makes it difficult 

t-o correct mistakes committed during the foreclosure 

process. "AS even a cursory glance at the current 

caseload of this court reveals, titles arising from 

mortgage foreclosures can have many problems." Ibanez 

- I  I 2009 WL 795201 at *4. 

Further, as discussed above, the Ibanez 

opinion explicitly ties the strict Construction of the 

statute and the power of sale to which it refers to 

the legislature's preference for clarity in records 



concerning the transfer of land. Ibanez s, 2009 WL 

3297551 at *11 & n.51. 

By requiring a foreclosing entity to abide 

strictly by the terms of the statute, courts recognize 

the public interest in promoting the clear transfer of 

title, whether by foreclosure or otherwise. The 

Appellants' requests that the Court overlook the 

errors in the processes by which they hold and 

foreclose on properties - that they be permitted to 

execute the assignment that actually vests the 

foreclosing entity with the power to foreclose after 

the foreclosure has already been commenced and 

completed -- is wholly at odds with this fundamental 
strictness requirement. Appellants' position would 

disturb the careful balance constructed by the 

legislature, in providing minimal prerequisites to 

foreclosure, and this Court, which has strictly 

construed those prerequisites for well over one 

hundred years. See Rogers v. Barnes, 169 Mass. 179, 

181 ( 1 8 9 7 ) .  

B .  The Land Court's P l a i n  Reading of t h e  S t a t u t e  
Performed was Correct 

The Land Court properly understood its role in 

reading the plain language of the statute. See Ibanez 

21 
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z, 2009 WL 3 2 9 7 5 5 1  at *lo, citing Martha's Vineyard 

Land Bank Comm'n v. a. of Assessors -- of West Tisbury, 

62 Mass. App. Ct- 2 5 ,  27-28 (2004) ("Where the 

Language o f  a statute is clear and unambiguous,it is 

conclusive as to legislative intent and the courts 

enforce the statute according to its plain wording, 

which we are constrained to follow so long a s  its 

application would not lead to an absurd result.") 

-- 

1. Appellants Are Not Mortgagees 

It is beyond dispute that Appellants were not 

"mortgagees" authorized to execute the contractual 

power of sale pursuant to G.L. c. 244, § 14 at the 

time of notice and sale. The plain meaning and common 

understanding of mortgagee is "[olne to whom property 

is mortgaged." Black's Law Dictionary 1104 (9th ed. 

2 0 0 9 ) .  

17 

A s  an initial matter, the holding o f  Ibanez 

that the notice published and sent to the mortgagor 

under G.L. c .  244, § 14 must list the name of the 

current holder of the mortgage has not been seriously 

l7 This Court's framing of the issue on appeal for the 
purposes of soliciting amicus briefs acknowledges that 
the record below establishes as much. See supra, n.1 
(characterizing the issue as ruling on the validity of 
foreclosure "where the record established that the 
plaintiff did not become the holder of the mortgage 
until fourteen months after the foreclosure sale.") 
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challenged. The Land Court rejected the Appellants' 

contention that its notice need not name the current 

holder of the mortgage on three separate grounds. See 

Ibanez I, 2009 WL 795201 at *5. First, citing 

Bottomly v. Kabachnick, 13 Mass. App. Ct. 480 (1982) 

("Bottomly"), the Court noted that the Appeals Court 

has held a foreclosure to be invalid on the basis o f  

its failure to identify the holder o f  the mortgage. 

Id. Second, the Land Court noted that the form 

provided in G.L. c. 244, § 14 calls for the 

identification of the current holder of the mortgage. 

Id. That form, while not mandatory, is indicative of 

the legislature's intent.ln B. Last, the Land Court 

held that the body of the statute itself suggests that 

it be the holder of the mortgage in whose name the 

notice i s  published and sent. a. 
There is an even more fundamental reason, 

however, why Appellants cannot claim valid status as 

'' - - _ ~  Bank of New York v. Appollos, No. 08-ADMS-10045, 
2009 WL 1111198 (Mass. App. Div. April 17, 2009) 
("Appollos") is not to the contrary. In that case, 
the Appellate Division held merely that where the 
mortgagor had actual knowledge of a valid mortgage 
assignment to the foreclosing entity, the failure of 
that entity to include a reference to the assignment 
in its notice would not void the foreclosure. 
Appollos, 2009 WL 1111198 at * 2  (noting that the 
omission of the assignment reference did not amount to 
a material defect in notice "[ulnder the particular 
facts o f  this case"). 
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mortgagees. The Trustees axe not the entities to 

which the properties were originally mortgaged and so 

whatever claim Appellants have to mortgagee status 

therefore arises from their faulty assignments. 

"While "mortgagee" has been defined to include 

assignees of a mortgage, in other words the current 

mortgagee, there is nothing to suggest that one who 

expects to receive the mortgage by assignment may 

undertake any foreclosure activity." _ _  In re Schwartz, 

366 B . R .  2 6 5 ,  2 6 9  (Bankr. D. Mass. 2 0 0 7 ) .  Accord 

Ibanez II, 2009 WL 3297551 at *11. As discussed fully 

below, the Appellants have no legal basis for a claim 

that they acquired mortgagee status via assignment 

prior to the notice and sale. 

2. N o r  Do Appellants Fit Within Any of the 
Other Categories Entitled to Exercise 
the Power of Sale Under G.L. c. 244, S 
14. 

In addition to the "mortgagee," the statute also 

categorically identifies others permitted to exercise 

the power of sale. These other categories include: 

1) a person having his estate in the land mortgaged; 

2) a person authorized by the power of sale; 3 )  the 

attorney duly authorized by a writing under seal; 4) 

the legal guardian or conservator of such mortgagee or 

person acting in the name of such mortgagee or person. 
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G.L. c. 244, 5 14. Appellants do not argue that they 

fit within any o f  these particular categories, nor 

could they. While Appellants previously argued that 

they were ac.ting pursuant to the authority of the "of 

record" holder of the mortgage, this position was 

rejected by the Land Court, see Ibanez x, 2009 WL 

3 2 9 7 5 5 1  at * 1 2 ,  and Appellants have now abandoned it. 

C .  The Appellants Were Not the Holders of the 
Subject  Mortgages at the Time of Notice and 
Sale 

Appellants have shifted emphasis on appeal to 

assert that they should be deemed "mortgagees" by 

virtue of the aggregation of several disparate 

agreements and papers created for the purposes of 

creating and selling securitized mortgage-backed 

securities. See Appellants' Br. at 17-22.  On 

examination of the record, it becomes apparent that 

there was simply no writing meeting the fundamental 

requirements of a mortgage assignment; in existence at 

the time of notice and sale in these cases. 

1. Statute of Frauds 

Even assuming the multiple €actual deficiencies 

in the record did not exist," Appellants still have 

l9 Briefs of the Appellees address the multitude of 
factual deficiencies in the record. For example, M r .  
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the burden of showing Chat the securitization 

agreements they rely on effectively amount to a 

mortgage assignment. This they cannot do. 

Appellants acknowledge that a mortgage assignment 

is an agreement to convey an interest in land, and 

therefore must comply with the strictures of the 

statute of frauds, G.L. c. 259, 5 1. Appellants' Br. 

at 27, Thus, in order fox  there to be a satisfactory 

transfer of the interest from Lhe original mortgagee 

to the Appellants, there is a burden to produce a 

written document, executed prior to the date of the 

notice and sale by the party to be charged, that 

contains the essential terms of a contract for the 

sale o f  land, including the names of the parties, the 

locus of the property, and in some circumstances the 

price. Cousbelis v.  Alexander, 315 Mass. 729, 730 

(1944) ("Cousbelis") . 
Appellants assert that the Larace PSA [A1443- 

17801 and the Ibanez PPM [A1292-1305] suffice as 

Ibanez's brief identifies flaws with the validity of 
the mortgage assignmen,t: from Rose Mortgage to Option 
One, and raises serious questions as regarding the 
integrity of the chain of title. Appellees' Bc. at 
10-11, 41-42. Courts faced with such questions have 
strongly condemned similar practices. - See m., E 6 
Bank v. Smith, No. CA09-0418, Order Granting 
Defendant's Motion to Dismiss Second Amended Complaint 
With Prejudice at 3-4  (Pla. Cir. Ct. June 10, 2010) 
(attached a5 Addendum Tab C). 
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assignments of the subject mortgages from the original 

mortgagees to Appellants. Appellants‘ BY+ at 18-20. 

There are at least two fatal flaws in this argument. 

First, for the purposes that Appellants seek to 

use them, neither the LaRace PSA nor the Ibanez PPM 

meet the statute of frauds requirement that they be 

executed by the party to be charged and contain 

sufficient description of essential terms. Mark and 

Tammy LaRace resided at 6 Drookburn Street in 

Springfield at the time their home was foreclosed. 

Nowhere in the PSA is the locus of this property 

identified. The inEormation included on the mortgage 

schedule attached to the PSA related to the LaRace 

property is insufficient to identify it as a 

geographic locus at a level more specific than 

“Springfield, MA.”” - See CousbeLis, 315 Mass. at 7 3 0 .  

Nor is the price for which the assignment was 

transferred identified. Id. These omissions are 

fatal to Appellants’ claims of an effective assignment 

o f  the mortgage. cf. Schwanbeck v. Federal-Mogul 

’‘ The mortgage schedule contains information 
regarding, fox example, payment history of the subject 
loans, loan principal amount and loan-to-value ratio, 
rather than the specific locus of the property. This 
is unsurprising, given that the purpose of the PSA was 
to facilitate a securitization transaction and not, as 
Appellants now maintain, to constitute assignment of 
individual mortgages. 
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Corp., 4 1 2  Mass. 703, 710 ( 1 9 9 2 )  (omission of price); 

Simon v .  Simon, 35 Mass, App. Ct. 705, 710-711 ( 1 9 9 4 )  

(omission of  duration of lease); Tu11 v .  Mister Donut 

Development Corp., 7 Mass. App. Ct. 626,  630 ( 1 9 7 9 )  

(memorandum referring to "rudiments of the deal" and 

expressing hope that "preliminaries will be completed" 

was not detailed enough to be sufficient writing). 

The Ibanez matter requires even less discussion, 

as Appellants failed to offer into the record the 

agreement on which they rely for their assertion of an 

assignment. This Court is thus left with no 

opportunity to review U . S .  Bank's claim that the 

mortgage was effectively assigned thereby. U . S .  

Bank's complaint that it was not permitted adequate 

opportunity to submit this agreement is flatly 

contradicted by the record. - See Ibanez I, 2009  W L  

3297551 at *4 n . 2 1  (noting that at U.S. Bank's 

request, the deadline to submit the Trustees' 

supporting documentation was extended until two months 

after the hearing on their motion for 

reconsideration). Nevertheless, if the Ibanez 

agreement is identical in form to the LaRace PSA, as 

Appellants suggest, it would suffer from the same 

shortcomings identified above. 
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The second fatal flaw i s  that Appellants would 

have the LaRace PSA and Ibanez PPM do too much. The 

LaRace PSA cannot effect assignment from Option One 

(the "originator" and original mortgagee) to Bank of 

America (the "seller") to Asset Backed Funding 

Corporation (the "depositor") to Wells Pargo (the 

Trustee), when it is executed only by Option One in 

its capacity as servicer, not originator, and where 

the intermediate links in the chain of title are left 

completely unfulfilled. 

Although there is a reference in the PSA to an 

"Originator Mortgage Loan purchase Agreement," 

purportiny to transfer interests from Option One to 

Bank of America, and although an unexecuted "Mortgage 

Loan Purchase Agreement,'' purporting to transfer 

interest from Bank of America to Asset Backed Funding 

Corporation is appended to the PSA as an exhibit, the 

record is devoid of effectual evidence of these 

transfers sufficient to satisfy the statute of frauds. 

There is no agreement whatsoever transferring t h e  

LaRace mortgage from Option One to Bank of America in 

the record. And t h e  transfer from Bank of America to 

Asset Backed Funding Corporation nowhere identifies 



,the terms of assignment specific to the LaRace 

mortgage. 

The Ibanez PPM is even weaker as  evidence of 

assignment. Mr. Ibanez's brief provides a thorough 

explication of the reasons why no evidence exists in 

the record to show effective assignment of the subject 

mortgage to the Trustee until September 2008 - more 

than one year after the Ibanez foreclosure had 

occurred. Appellee's Br. at 3 0 - 3 6 .  

2. Appellants' Sole Citation to 
Massachusetts Authority is Two 
Bankruptcy Opinions t h a t  D o  N o t  Support 
their Pos i t ionz1  

Appellants place the weight of their argument 

regarding the securitization agreements on the Exagile 

authority of _ _  In re Samuels, 415 B.R. 8 (Bankr. D. 

Mass. 2008) ("Samuels") and Rubijono V. Ameriquest 

Appellants' reliance on opinions from outside 21  

Massachusetts is similarly unavailing because, as to 
the specific issues of law in this case, Massachusetts 
law is somewhat unique. "The general rule is familiar 
that an assignment or transfer of a mortgage debt 
carries with it an equitable right to an assignment of 
the mortgage." Barnes v. Boardman, 149 Mass. 106, 114 
(1889) ("Barnes"). In such circumstances, this Court 
noted other jurisdictions in which "mere transfer of 
the debt without any assignment or even mention of the 
mortgage carries the mortgage with it, so as to enable 
the assignee to assert his title in an action at law." 
s. Barnes goes on to clarify that "[tlhis doctrine 
has not prevailed in Massachusetts." Td. The f u l l  
import of this aspect of Massachusettslaw on the 
facts before the Court is discussed fully below. 
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Mortqaqe G., No. 07-01076-FJB, Supplemental Order on 

Motion for Summary Judgment (Bankr. D. Mass. May 27, 

2010) (''Rubijono"). Any fair reading of these 

opinions shows they cannot bear the burden Appellants 

have placed on them, 

Appellants' reliance on Samuels, both in their 

opening brief and redoubled in their reply, i s  

puzzling. The holding of Samuels, as least so far as 

it is selevant here, is that the trustee of a 

securitized trust does not have authority to foreclose 

absent evidence that the relevant mortgage has been 

properly assigned through each step of the 

securitization process.22 Samuels, 415 B . R .  at 2 0  

("[Trustee] has adduced evidence of an agreement 

pursuant to which [originator] agreed to transfer 

mortgage loans to [Seller], but it has adduced no 

writing evidencing the assignment of the Samuels 

Mortgage from [originator] to [seller]. Consequently, 

the chain of title is incomplete . . . . " )  

~ . . . . . . __ 
Although summary judgment was granted for the trustee 22 

in Samuels, it was based on a new assignment executed 
by the original mortgagee to the trustee after the 
bankruptcy litigation was underway, but before any 
action had been taken pursuant to the statutory 
foreclosure process. Samuels, 415 B.R. at 11-13, 20- 
2 2 .  Unlike the Land Court below, the Samuels court 
was therefore not presented with a completed 
foreclosure performed prior to the trustee having a 
written mostgage assignment in its possession. 
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Appellants' reliance on Samuels is especially 

curious, because its holding highlights a fatal flaw 

in their own theory -- each of the Trustees' chains of 

title suffer from the same shortcoming identified in 

Samuels. In the LaRace matter, there is no agreement 

in the record transferring the mortgage from Option 

One to Bank of America, as described in above. In the 

Ibanez matter, there are multiple defects in the chain 

of title, not the Least of which is the absence from 

the record o f  the agreement on which U.S. Bank relies 

as the transferring instrument. See Appellees' Br. at - 
3 0 - 3 8 .  

When challenged by Appellees as to the paucity of 

relevant Massachusetts authority supporting their 

novel theory of assignment, Appellants responded by 

adding Rubijono to their Reply. Rubijono is an 

unpublished, single-paragraph, supplemental order from 

the court that authored Samuels. The Rubijono order 

indicates that the motion was unopposed on the grounds 

here relevant - whether securitization documents 
established some particular actor in the chain as 

assignee of a mortgage. Needless to say, the Rubijono 

order does not address the statute of frauds or chain 

of title concerns present in this case, nor offer any 



meaningful examination of the evidence before the 

court at all. For Appellants to place such heavy 

reliance on the Rubijono order in this appeal, which 

could potentially affect: hundreds of Massachusetts 

foreclosures, is to stretch the extent of its 

persuasiveness beyond the breaking point. 

3 .  An Assignment in Blank is N o t  Effective 

Despite overwhelming authority to the contrary, 

Appellants continue to assert on appeal that mortgages 

may be transferred via "assignments in blank." 

Appellants' Br. at 2 8 - 3 2 .  The assignments identified 

by Appellants purport to assign the interest of the 

mortgagee from the current holder of the mortgage to 

an entity that is represented in the document only by 

a blank space. 

Whatever case law exists in Massachusetts 

regarding mortgage assignments in blank, of which 

there is very little, consists of judging the validity 

of assignments in blank that were later fully executed 

under dubious authority. - See, e.q., Bretta v. 

Meltzer, 280 Mass. 573, 575-76 (1932), citing Phelps 

v. Sullivan, 140 Mass. 36 ( 1 8 8 5 ) .  Here, the 

assignments in blank were never executed. Instead, 

the Appellants later executed a n  entirely new 
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assignment and equally invalid assignment after the 

foreclosure was commenced and the sale held, 

backdating the "effective date." For the purposes of 

this Court's analysis, however, the only purported 

assignment in existence at the relevant time, was and 

remains a contract with only one party to it. 

There is no support for  the position that an 

assignment of a mortgage in blank is sufficient to 

pass the interest in that mortgage from the assignee 

to some related party. Nor could there be. There is 

perhaps no more fundamental concept in the law of 

contracts than the notion that at least two parties 

are required to form a binding agreement. Restatement 

2d o f  Contracts, § 9 ("There must be at least two 

parties to a contract, a promisor and a promisee, but 

there may be any greater number.") 

Having failed to produce any effective evidence 

that a writing existed at the time o f  notice and sale 

making them the holders of the mortgage, Appellants 

resort to an argument that the Court should deem them 

to be mortgagees for the purposes of G.L. c .  244, § 14 

by virtue of their status as note-holders. This 

argument, too, fails. 
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D. Note-holder Status Does Not Automatically 
and Without More Confer a Right to Foreclose 
the Corresponding Mortgage in Massachusetts 

Ignoring the factual deficiencies in the record, 

and assuming arquendo that the Appellants have made 

out a satisfactory case that trusts on whose behalf 

they were acting were the valid holders of the notes  

in question, Appellants' arguments still l ack  merit. 

Massachusetts jurisprudence makes it quite clear 

that where, as here, a note and its mortgage are held 

by different entities, the current mortgagee holds the 

mortgage in trust for the note-holder. Barnes v. 

Boardman, 149 Mass. 106, 114 (1889) ("[Tlhe tendency 

o f  the decisions [in Massachusetts] has been that i n  

such a case the mortgagee would hold the legal title 

in trust for the purchaser of the debt, and the latter 

might obtain a conveyance by a bill in equity.") It 

is thus clear that a bare note-holder is not a 

mortgagee, but has the legal right to assume that 

status by bringing an equitable action i f  the mortgage 

assignment is not voluntarily given. 

Further, this Court has addressed the question 

whether beneficiary of such a trust (i.e-, the note- 

holder) may enforce the mortgage directly without 

first obtaining a written mortgage assignment, either 



voluntarily or through an action in equity. Young v .  

Miller, 72 Mass. 152, 1 5 4  ( 1 8 5 6 ) .  Young involved a 

mortgage that secured two notes, A & B .  Young, 72 

Mass. at 152. The mortgagee indorsed note A to the 

plaintiff, but did not assign her the mortgage, 

retaining i t  for himself, as well as note B. a- The 
mortgagee subsequently assigned both the mortgage and 

note B to the defendant, who discharged the mortgage. 

@. The plaintiff then brought a writ c f  entry to 

foreclose on the mortgage because note A had been 

defaulted. -. Id I 72 Mass. at 153 .  The circumstances 

are thus nearly identical in all relevant respects to 

the case here - a bare note-holder sought to foreclose 

on a mortgage where she did not hold the corresponding 

mortgage, by assignment or  otherwise. 

The Young Court's analysis begins by supposing 

the same common law rule that would later be endorsed 

in Barnes -- where the note and mortgage are 

separated, the note-holder becomes the beneficiary of 

a trust and the mortgagee becomes the trustee of that 

trust. s., 72 Mass. at 1 5 4 .  The Younq Court 

proposed this rule as such: 
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When a party h o l d s  a mortgage to secure the 
payment o f  a single negotiable note only, 
and no formal assignment is made o f  the 
mortgage, and nothing to indicate an 
intention of the parties that it is not to 
be assigned; as the mortgagee and indorser 
o€  the note, after such indorsement, would 
hold only a barren fee, without beneficial 
interest, and as the mortgage accompanying 
the note would be highly beneficial to the 
indorsee for the security of his note, the 
law may well imply the intention of the 
parties that the mortgage is thenceforth to 
be held by the mortgagee in trust for the 
indorsee. 

- Id. Assuming that rule to be true, Young considered 

whether the bare note-holder had the authority to 

bring a writ to foreclose the mortgage without first 

becoming holder o€  that mortgage. "But supposing that 

such a trust would be implied, then the question is, 

whether such a cestui trust can maintain a real 

action. The opinion of the court is that he cannot." 

- Id. In support of its holding, the Young court cited 

authority forbidding the beneficiary of similar trusts 

from maintaining his own action. Ifd., 7 2  Mass. at 

156,  citinq, inter alia, Somes v. Skinner, 16 Mass. 

348; Crane v.  March, 4 Pick. 1 3 1 .  Young remains good 

law. Therefore, just as the plaintiff note-holder in 

Younq could not bring a writ to foreclose the mortgage 

without a proper assignment, so should the Court 

determine that Appellants' equitable interest in the 

mortgages did not confer upon them such a right. 
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V. THERE IS NO REASON IN L A W  OR LOGIC TO LIMIT THE 
LAND COURT'S RULINGS TO A PROSPECTIVE APPLICATION 

A. Massachusetts Jurisprudence D o e s  Not Permit 
the Plain Reading of an Unchanged Statute to 
be Limited to a Prospective Application 

Both the Appellants and their supporting Amici 

have suggested thah the Court should limit its 

decision to a prospective application, should it 

affirm the Rulings. This position finds no support in 

the jurisprudence of this Court. "Decisional law is 

generally applied 'retroactively' to past events." 

Schrottman v. Barnicle, 386 Mass. 627, 631 (1982) 

citing Tucker v. Badoian, 3 7 6  Mass. 907, 919 (1978) 

(Tucker, J. concurring). The rationale underpinning 

this axiom is simple - "courts are said to find and 
declare law, rather than to create new law that might 

surprise past actors." Id.. citinq, inter a, 1 W. 

Blackstone, Commentaries. 

To support their position on prospective 

application, Appellants cite Powers v. Wilkerson, 399 

Mass. 650, 662-63 (1987) ("Powers"). Powers recites 

the concept that prospectivity may be warranted where 

a court announces a change in long-established common 

law that has formed the basis for reliance. Here, the 

Land Court did no such thing. 



First, as pointed out by Appellees, see Ibanez 

Br. at 48,  the primary task before the Land Court w a s  

a reading of G.L. c. 244, § 14. The Land Court 

appropriately followed the rules of  statutory 

construction - it was not opining on some principle of 
judge-made law. The Land Court did not, for example: 

overrule a longstanding common law rule of property, 

such as  whether a particular type of covenant runs 

with the land, see Whitinsville Plaza, - Inc. v. Kotseas, 

3 7 8  Mass. 85 (1979); or find that certain 

circumstances of disclosure no longer served as an 

appropriate basis to reject a challenge to the 

validity of a contract, as had been previously 

recognized by Massachusetts courts, see Rosenberg v. 
Lipnick, 377 Mass. 666 (1979). Appellants have n o t  

and cannot offer relevant authority for the 

proposition that a court's plain reading of a statute 

can ever be limited to a prospective application. 

More importantly, the Rulings announce no new 

change to l a w  whatsoever. The Land Court relied on 

both a plain reading of the statute's text, and 

previous readings o f  that same text by this Court. 

_I See Ibanez L, 2009 WL 7 9 5 2 0 1  at "4-*7; Ibanez 11, 2009  

WL 3297551 at *lo-*12. This Court need not change any 



existing principle of property law in order to affirm 

the Land Court - the issue is nothing more than 

whether Appellants are "mortgagees" under G.L. c. 244, 

5 14. This is not an instance where the Court is 

faced with a decision as to whether to apply a 

legislative change prospectively. See, s., Fleet 

- Nat. Bank v. Commissioner of Revenue, 448 Mass. 441 

(2007). The statute in question has stood unaltered 

for decades, What has changed is the industry subject 

to the statute, and its appetite for cutting corners 

on traditional practices of land transfer for the sake 

of their own expedience and profit. 

Appellants' argument on prospectivity is actually 

a request for relief from their misreading of existing 

statutory law. This is wholly different from 

occasions, such as those noted above, where this Court 

has found ceason to change the course of common law on 

which the public relies. That the mortgage industry 

and its advocates formalized their misinterpretation 

in a Title Standard justifying their practice is of no 

import. G. Foreclosure Cases, 2007 WL 3 2 3 2 4 3 0  at * 3  

n.3 ("The institutions seem to adopt the attitude that 

since they have been doing this for so long, 

unchallenged, this practice equates with legal 



compliance. Finally put to the test, their weak legal 

arguments compel the Court to stop them at the gate.”) 

It is incumbent on those subject to the statute 

to respect the province of the judiciary in 

interpreting law - had Appellants and their colleagues 
wished to validate their reading, an action pursuant 

to G . L .  c. 240 5 s  1-3 or 5 6 ,  such as this one, or for 

declaratory relief under G.L .  c. 231A would have been 

appropriate Long ago. Their decision to wait until 

now is no one’s fault but their own. 

B . T h e r e  i s  No Reason to Believe t h a t  Affirming 
the Land Court Will Have the Catastrophic 
Effects Forecast by Appellants and Their 
Supporting Amici 

The Appellants and their supporting amici suggest 

that the Land Court’s ruling must not be allowed to 

stand, lest the system of assignment and foreclosure 

constructed by financial institutions, title insurers 

and foreclosure attorneys be left in ruin, causing 

widespread disruption. See Appellees‘ Br. at 48-50; 

U.S. Bank Reply at 17-19. 

It bears noting that the Appellants have offered 

no proof that this Court‘s ruling will disrupt the 

housing market. The Appellants’ citation to a 

newspaper article quoting the Chief of the Boston 

Housing Authority references only the lack o f  clarity 
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occasioned by the appeals process itself - not by the 
underlying rejection of faulty assignment procedures. 

Indeed, the issues of concern to the Boston Housing 

Authority would never have arisen in the first place 

had the underlying foreclosure been handled properly. 

For purposes of forecasting the Rulings' effects, 

it must be noted that these were not the first or only 

decision adjudging such practices to be unlawful under 

G.L. c. 244, 5 14. &, e.q., In re Schwartz, 366 

B.R. 265, 2 6 9  (Bankr. D. Mass. 2007) ("Acquiring the 

mortgage after the entry and foreclosure sale does not 

satisfy the Massachusetts statute.") Indeed, the 

Appellants brought these very cases before the Court 

because they were unable to obtain title insurance i n  

order to resell the subject properties. Ibanez I r  

2009 WL 795201 at * 2  ("According to the Appellants, 

despite their successful bids and their subsequent 

recording o f  all the relevant documents, they cannot 

obtain title insurance for the properties-making them 

effectively unsaleable -- unless and until these 
issues are resolved in their favor.") While the 

Rulings undoubtedly carry great significance, the 

Appellants' characterization as a clean break from 
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prior law that will unleash disorder in the real 

estate industry is overstated. 

More to the point, it is not the role of the 

Commonwealth’s courts to relieve the residential 

mortgage industry of the natural consequences of its 

faulty practices. The Land Court‘s chief end is to 

interpret the law in order that there be a clear 

record of  ownership in land. See Tyler v. Judqes of 

the Court of Registration, 175 Mass. 71, 73 ( 1 9 0 0 ) .  

This Court sits in review o f  its judgments. When 

mortgage industry actors collectively created a system 

of foreclosure in the context of securitization that 

served their own needs. and drafted a Title Standard 

to sanction that novel system, they accepted a risk 

that their self-serving scheme would run a f o u l  of 

established law. AS illustrated by the Appellants‘ 

original complaints here, that risk was willingly 

borne by the title insurers who kept watch over the 

validity o€ that system. The Land Court has now 

identified a flaw in this practice. The consequences 

of the system’s flaws lie at the feet of the 

institutions that: constructed it and the title 

insurers who accepted that risk. It is not the 



province of the Commonwealth's courts to relieve these 

entities from the consequences of their own choices," 

Finally, the Court should reject the speculation 

of the Appellants and its amici regarding the crisis 

that: will erupt if the Ruling is not overturned or 

narrowed. Whatever disruption will result to the 

business practices of Appellants and their colleagues 

pales in comparison to the crisis that has manifested 

itself in an explosion in the number of forelosures in 

the Commonwealth in recent years.2P The Land Court's 

own statistics show a greater than three-fold increase 

i n  the number of Servicemembers Civil Relief Act 

23 Cf. Foreclosure Cases, 2007 WL 3232430 at * 2  ("[Tlhis 
Court possesses the independent obligations to 
preserve the judicial integrity of the federal court 
and to jealously guard federal jurisdiction. Neither 
the fluidity of the secondary mortgage market, nor 
monetary or economic considerations of the parties, 
nor the convenience of the litigants supersede those 
obligations. " ) 
Appellants complain that *'the standards imposed by 

the Land Court have frustrated Appellants' ability to 
reforeclose, thereby impairing, if not precluding, 
their right to recover on their notes." Appellants' 
Br. at 4 3  n.8. Once again, Appellants have overstated 
the case. The Manson amici are particularly familiar 
with the Appellants' reforeclosure practice, as U . S .  
Bank, as Trustee has executed reforeclosures during 
the course of the litigation and adamantly defended 
i t s  practice of doing so. See Notice of Joinder of 
U.S. Bank and Opposition of Harmon Law Offices, P.C. 
to Plaintiffs' Motion to Vacate, attached as Addendum 
Tab D. 
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cases, from 9,309 in 2004 to 30,679 in 2008.L5  To the 

extent that this explosion i s  heightened by 

foreclosing entities failing to follow properly the 

non-judicial foreclosure process outlined in G.L. c. 

244, S 14, the Land Court's Rulings provide a check on 

this crisis. '' 
Moreover, evidence in the public sphere shows the 

risk of disruption to the housing market, should this 

Court affirm the Rulings, is minimal. The Land Court 

has  already begun to process claims made by third- 

party purchasers of homes that were subjected to 

invalid foreclosures. See Bevilacqua v. Rodriquez, 

NO. 10-MISC-427157(KCL), 2010 WL 3351481 (Mass. Land 

These statistics are made available by the Land 2 5  

Court at: 
http://www.mass.gov/courts/courtsandjudges/courts/land 
court/stats2008fiveyea~.htrnl. 

26 Appellants' claim that no prejudice occurred as  a 
result of their actions, see Appellees' Br. at 43-44, 
rings particularly hollow in light of the foreclosure 
crisis. As detailed above, the minimal consumer 
protections contained in the Massachusetts foreclosure 
statute are only balanced by their strict construction 
in the Courts. "A purchaser under a power of sale 
must see to it at his peril that there has been a 
compliance with the legal. and essential terms of the 
power. If there has not been, then he is not 
protected, whether acting in good faith or not."' 294 
Mass. at 484,  quoting Moore v. Dick, 187 Mass. at 211- 
12. Both homeowners facing foreclosure and potential 
bidders at foreclosure sales justifiably expect that 
the entity claiming authority to foreclose actually 
holds the mortgage. 

http://www.mass.gov/courts/courtsandjudges/courts/land


C t .  Aug. 26, 2010) ("Bevilacqua"). In Bevilacqua, the 

Land Court ruled that such purchasers may not bring a 

"Lry-title" action under G.L.  c. 240, § 1-5, but 

rather must seek redress for whatever harm has  been 

done i o  them from the entity that purported to sell 

the property following an invalid foreclosure. Id., 

2010 WL 3351481 at " 3 .  Bevilacqua reveals the true 

motivation for Appellants' overblown warnings o f  

impending disruption to be fear of  liability, not the 

upending of the housing market." 

Nor is there reason t 2 7  believe that horn owners who 
were Chemselves subject to invalid foreclosures will 
be the source of disruption to the housing market. 
Should .the Court affirm the Rulings, the Manson amici 
will seek relief on behalf of a statewide class o f  
homeowners so affected. See Manson Am. Consol. 
C o m p l . ,  attached in Addendum as Tab A .  Under the 
supervision of the Manson Court, a process for 
providing notice and relief to the class will occur. 



V I .  CONCLUSION 

For t h e  faregoi.ng reasons, mici Curi e N  ional 

Consumer Law C e n t e r  and Darlene Manson, Germano 

DePina, Robert Lane, Ann Coiley, Roberto Szumik, and 

Eeraldo Dosanjos urge t h i s  Court to affirm completely 

t h e  j u d g m e n t  of t h e  Land C o u r t .  

Respectfully Submitted, 

For  Amici Curiae Darlene 
Mansan, Germano DePina, 
Robert Lane, Ann Coiley, 
Roberto Szumik, and Gerald0 

G&y Klein (BBO.# 560769) 
Shennan Kavanagh (BBO # 655174) 
Roddy Klein & Ryan 
727 Atlantic Avenue, 2”d Floor 
Boston, MA 02111 
T e l .  617-357-5500 
Fax 617-357-5030 

FOr Amicus Curiae 

Rossman (BBO # 43b640) f 
National Consumer Law Center 
7 Winthrop Square, 4th Fir. 

Telephone: 617-542-8010 
Facsimile: 617-545-8028 

Boston, MA 02110 
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