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Looking at the Forest, Not the Trees: Why H.R. 6460 May Not be Such a Bad 

Idea After All? 
 
Marcy Kaptur (D-OH), a Congresswoman from Toledo, Ohio, has introduced H.R. 6460 a bill 
known as the “Transparency and Security Mortgage Registration Act of 2010”.  The bill is 
designed to prohibit Fannie Mae, Freddie Mac, and Ginnie Mae – otherwise referred to 
collectively as government sponsored entities or GSEs -- from owning or guaranteeing any 
mortgage that is assigned to the Mortgage Electronic Registration Systems (MERS) or for which 
MERS is the mortgagee of record. 
 
While simple on its face, the bill has engendered immediate opposition and early disfavor from 
the American Land Title Association (ALTA) which argues that the bill would create a Federal 
land recordation system similar to the Torrens system. 
 
Surprisingly, opponents of H.R. 6460 wish to drum up support to defeat the bill in its entirety by 
concentrating on a non-binding feasibility study buried within the thirteen page bill.  The 
feasibility study likely has little chance of bearing fruit to create a Federal Torrens system.  The 
bill states that the study is just that, a study. 
 
The title insurance industry’s concerns, as expressed by ALTA, on a veritable “dead-on-arrival” 
proposal is perhaps meant to draw attention away from the fact that the national title insurance 
underwriting community and its trade organization were deeply involved in creating MERS, 
which is the focal point of the bill.   
 
Despite its early detractors, H.R. 6460 shines a light on MERS and gives hope that the title 
insurance industry will finally deal with some of its own demons and improve the process for all 
participants, not just the largest players.  
 
What is MERS? 

 
MERS is a creation of some of the most powerful forces in the real estate and mortgage banking 
industries.  In the mid-1990’s mortgage bankers decided they no longer wanted to pay recording 
fees for assigning mortgages between institutions.  This decision was driven by securitization – a 
process of pooling many mortgages into a trust and selling income from the trust to investors on 
Wall Street.  Securitization is the same process under so much scrutiny as one of the causes of 
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the Great Recession of 2008.  To avoid paying county recording fees each time the mortgages 
were assigned, mortgage bankers and the title insurance industry – more on that in a moment – 
formed a plan to create one shell company that would pretend to own all the mortgages in the 
country.  By doing so, the mortgage bankers would never have to record assignments since the 
same company would always “own” all the mortgages.  The company they created is now known 
as Mortgage Electronic Registration Systems, Inc. or MERS.  60% of the nation’s mortgages are 
now held by MERS, whether as a nominee or as the actual mortgagee.  At present, the number of 
mortgages “tracked” in the MERS system is roughly 31 million.  Prior to the mortgage meltdown 
in 2008, the number of mortgages in the MERS system was nearly twice that number, or 
approximately 61 million mortgages. 
 
MERS is a wholly-owned subsidiary of a Delaware corporation that is owned by a broad base of 
organizations in the mortgage industry known as MERSCORP, Inc.  ALTA, First American Title 
Insurance Corporation (First American) and Stewart Title Guaranty Company (Stewart Title) are 
all shareholders and capital contributors to MERS.  ALTA’s contribution was more than 
$50,000.00.  In addition to its title insurance shareholders, entities such as Bank of America, 
CitiMortgage, Inc., Merrill Lynch, the Mortgage Bankers Association, Fannie Mae and Freddie 
Mac each claim ownership of MERS.  These companies or organizations gave initial cash 
contributions ranging from $10,000.00 to $1,000,000.00 to start MERS.   
 
What is the problem with MERS?   
 
In the typical MERS scenario, Bank A lends money to a borrower via a promissory note secured 
by a mortgage.  Bank A, as a participant in the MERS system, permits MERS to appear on the 
mortgage or deed of trust for the perceived purpose of holding title to the mortgage or deed of 
trust as nominee for Bank A, whether as the mortgagee or as an assignee.  However, either way 
is problematic as described below.   
 

1. MERS as Assignee. 

 
The originating lender, Bank A makes a traditional loan by listing itself as the payee on the 
promissory note and as the mortgagee on the mortgage.  The loan is then assigned to a seller for 
repackaging through securitization for investors.  However, instead of recording the assignment 
to the seller or the trust that will ultimately own the loan; the originator pays MERS a fee to 
record an assignment to MERS in the county records.  Although MERS records an assignment in 
the real property records, the promissory note which creates the legal obligation to repay the debt 
is not negotiated to MERS.  
 
The promissory note is not assigned to MERS because no interests are transferred on the MERS 
system, only tracked.  Thus, Bank A continues to hold the note in its own name.  While the 
mortgage itself may be assigned by Bank A to another bank or servicer, it is only at the moment 
that foreclosure is required on that mortgage that MERS then either attempts to assign the 
mortgage to the bank or attempts to foreclose on the mortgage in its own name.  Again, the note 
is not actually assigned, if at all, until the need for foreclosure arises.  Often times, the note is 
several holders back in the chain of transfers within the MERS system or worse yet, lost.   
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2. MERS as Mortgagee. 

 
Start with the same facts as above.  Bank A is the payee on the note and the mortgagee.  The 
mortgage contains the following language: 
 

“MERS is a separate corporation that is acting solely as nominee 
for Lender and Lender’s successors and assigns.  MERS is the 
mortgagee under this Security Instrument.” 

 
Upon default, Bank A allows MERS to act as the real party in interest filing the foreclosure on 
behalf of MERS, not Bank A.  Thus, not only is MERS a “nominee” or agent, but in the same 
document MERS also makes the statement that it is the “mortgagee” or principal.  However, one 
cannot be both agent and principal of the same instrument. 
 
The MERS system is predicated upon the belief that it can act as both an agent and a principal 
with regard to the ownership of mortgages, but not actually own or hold the promissory note.  In 
other words, MERS is never really there.  The MERS system is a tracking system.    However, if 
MERS is a mortgagee, as it sometimes presents itself to be in order to foreclose, it cannot sever 
the promissory note from the mortgage and foreclose.  Since the 19th century a long and still 
precedential line of cases has held that mortgages and deeds of trust may not be separated from 
the promissory notes that create the underlying obligation triggering foreclosure rights.1  If those 
interests are severed, as they are in the MERS system, a lender lacks the ability to enforce the 
mortgage. 
 
If MERS is just an agent or nominee, there are state land title recording acts that prevent shell 
companies, nominees or other forms of agents from holding title to real estate.  Thus, however 
MERS “holds” a mortgage, the construction is, at best, problematic.  Again, if it cannot hold title 
as a nominee, MERS and its lender assignees cannot enforce the mortgage. 
 
Why Were the Problems with MERS Not Self-Evident to Those Who Created It? 

 

The idea that “the assignment of a note carries the mortgage with it, while an assignment of the 
latter alone is a nullity” has been around in United States jurisprudence for 138 years.  MERS is 
designed to essentially circumvent this legal precedent by allowing for the note and the mortgage 
to be split apart for the sole purpose of saving on recording costs.  MERS does not create a 
cleaner title.  It merely redirects county recorder fees back to the banks that created MERS in the 
first place and leaves the true status of who “holds” the note and mortgage in limbo.     

                                                 
1 In re Bird, 2007 WL 2684265, at ¶¶2-4 (Bkrtcy.D.MD.2007); In re Leisure Time Sports, Inc., 194 B.R. 859, 861 
(9th Cir.1996); In re BNT Terminals, Inc., 125 B.R. 963 (Bankr.N.D. Ill. 1990); Yoi-Lee Realty Corp. v. 177

th
 Street 

Realty Associates, 208 A.D.2d 185, 626 N.Y.S.2d 61, 64 (N.Y.A.D. 1 Dept., 1995); In re AMSCO, Inc., 26 B.R. 
358, 361 (Bkrtcy.Conn., 1982); Barton v. Perryman, 577 S.W.2d 596, 600 (Ark., 1979); Trane Co. v. Wortham, 428 
S.W.2d 417, 419 (Tex. Civ.App. 1968); Kirby Lumber Corp. v. Williams, 230 F.2d 330, 333 (5th Cir.1956); Kelley v. 

Upshaw, 39 Cal.2d 179, 192, 246 P.2d 23 (1952); Hill v. Favour, 52 Ariz. 561, 84 P.2d 575 (Ariz. 1938); West v. 

First Baptist Church of Taft, 123 Tex. 388, 71 S.W.2d 1090, 1098 (Tex. 1934); First Nat. Bank v. Vagg, 65 
Mont.34, 212 P.509, 511 (Mont. 1922); Southerin v. Mendum, 5 N.H. 420, 1831 WL 1104, at ¶7 (N.H. 1831); 
Carpenter v. Longan, 83 U.S. 271, 274, (1872). 
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The land title recordation system is one of our country’s proudest achievements.  The concept 
that any person may be able to trace the land history to an original grant and rely upon those 
records to participate in commerce is engrained in our nation’s land ownership society.  
However, MERS is another idea in a long line of costly decisions that has further degraded the 
land title process.  What makes the MERS concept hard to fathom – beyond the fact that it 
creates unnecessary clouds of title – is the fact that our own leaders within the title insurance 
industry helped to create this problem.  Why?  
 
The reasons why are no different than why controlled business arrangements have flourished in 
the same period of time.  Due to market pressure from referral sources outside the title insurance 
industry, the title insurance industry has continually thrown new packages of combined business 
ventures at banks, real estate firms, mortgage companies, homebuilders and developers in an 
effort to appease the referral sources while still giving them a piece of the title insurance pie.  
The benefit to the title insurance industry from these “arrangements” has been highly debatable.   
 
MERS was primarily developed as a means to lower costs for servicers.  The title insurance 
industry hoped it would also reduce the time it took to perform a title search or to obtain a 
mortgage payoff.  When ALTA touted the “benefits” of the MERS system to members in 1999, 
it did not suggest that MERS was legally viable as a recordation alternative; it merely claimed 
that title agents could perform title searches and obtain payoffs faster under the MERS system.2  
Whether it truly has achieved these goals is another subject of debate.  After all, if the system 
that was created usurped or otherwise ignored hundreds of years of precedential land title 
jurisprudence, as alleged by several prominent academics and courts across the United States, 
whatever time savings the system gave to the title insurance industry is no real benefit at all.  
 
MERS is made up of thousands of “certifying officers” who, in fact, are nothing more than 
employees of the banks, creditors’ rights law firms and mortgage servicers who pay fees to use 
the MERS service in the first place.  For the millions of mortgages currently tracked in the 
MERS system, there is no corresponding, pro rata measure of MERS employees to supervise 
them.  The certifying officers are not paid by MERS, yet they act as persons authorized to assign 
MERS tracked mortgages.  If MERS has a physical office location, it does no real business from 
that location as the overwhelming number of certifying officers are not employees at all and 
certainly not executing on behalf of MERS from its corporate office or principal place of 
business.   
 
If you think carefully about the MERS construction, it is nothing more than another form of 
controlled business arrangement.  After all, MERS is created to redistribute profits by giving the 
principals – banks, mortgage companies, and the title insurance barons -- a cut of a cheaper, 
faster and less-thorough title product.  It is meant to keep banks and their mortgage servicers 
happy by giving them their own recordation and transfer system, giving them their own profits 
from such a system, and hoping that in return for establishing the MERS system it would keep 
the banks out of the business of title insurance. 
 
    

                                                 
2 http://www.alta.org/publications/titlenews/99/9904_05.cfm (visited December 7, 2010) 
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What Does H.R. 6460 Do to MERS? What Does H.R. 6460 Do for Title Agents? 

 
Every state Supreme Court that has looked at the issue of MERS has concluded that, despite its 
boilerplate language, MERS is not a mortgagee or deed of trust beneficiary.3  Consequently, 
courts across the United States are taking a more narrow view of MERS and, in some cases, are 
eliminating its utility altogether.  
 
In addition to the specific prohibitions regarding MERS, which this article covers above, there 
has been much attention paid to Section 3 of H.R. 6460 which refers to a mandatory study to be 
conducted by the U.S. Department of Housing and Urban Development (HUD) as to the 
“feasibility of creating a Federal land title recordation system for property transfers that would 
maintain all previous records of the land-property without invalidating, interfering with, or 
preempting State real property law governing the transfer and perfection of land title.”  In sum, 
the bill asks HUD to consider whether it is or is not possible to create a Federal land title 
recordation system. 
 
The title insurance industry has deep concerns over torrenized land records.4  Unlike the 
traditional common law land title recordation system that currently exists in the overwhelming 
majority of the country, the Torrens System does not guarantee the validity or the priority of 
interests in registered land until they are registered, nor does it compensate their owners for their 
loss.  Thus, if a Federal Torrens system is adopted, the need for independent title searchers and 
abstractors becomes less important and the need for title insurance becomes limited.   
 
The registered proprietor of Torrens land is said to have an indefeasible title. That means that 
only in very limited circumstances can his or her title be challenged. These challenges are 
established in the legislation, and are subjected to rules made by courts.  Simply put, Torrens is 
judicially determined title.  Common law title requires an abstract and is not judicially 
determined.   
  
At most, the Torrens system provides an indemnity for unregistered interest holders who suffer 
loss as a result of certain registry errors, such as an error or omission in a search certificate or 
omission to register a caveat.  The inadequate protection for purchasers in the “registration gap” 
between acquisition of an interest and registration of same is one of the major problems facing a 
Torrens system.  During this hiatus, the general rules of priority apply and can lead to the loss or 
postponement of a purchaser’s interest. 
 
H.R. 6460 attempts, among other provisions, to study whether it would be feasible to create a 
Federal land title recordation system for property transfers.  The bill asks HUD to report back to 
Congress within one year from the date H.R. 6460 passes, assuming passage.  It does not require 
the institution of a Federal Torrens system.  It merely seeks a study on the subject.  As a result of 
the industry’s mismanagement of the MERS system, such a study should not come as a surprise.  
This is the appropriate level of scrutiny the industry should have as a result of MERS and the 

                                                 
3 MERS v. Southwest Homes of Arkansas, 2009 Ark. 152, 301 S.W.3d 1 (Ark.2009); Landmark Nat. Bank v. 
Kesler, 216 P.3d 158, 169 (Kan.2009); MERS v. Saunders, Slip op. 2010 ME 79, at ¶1 (August 12, 2010). 
4 www.sourceoftitle.com (visited December 9, 2010) 
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perfect opportunity for the industry to showcase what it actually does and why the common law 
system can be improved.   
 
H.R. 6460 is mostly an attempt to resolve the MERS problem by pulling its GSE support and 
thereby crippling its main revenue source.  Further, the bill would force MERS mortgage 
participants to divest themselves of the registry and properly assign the note and mortgage to the 
current holders thereby making them unquestionably identifiable to the public in the county 
recorders’ office.  The bill would also end the foreclosure difficulties created by having to track 
the actual holder of the note and mortgage for purposes of negotiating resolutions to foreclosures 
or having difficulty actually contacting the real party in interest relative to the case.   
 
While MERS maintains what it believes to be a system similar to the public land recording 
system, the MERS system is founded upon a construction that makes the mortgages located 
therein potentially unreliable, or worse, non-viable.  State recording statutes govern the public 
records found in the recorder’s office.  The trustworthiness and diligence of the members of 
MERS govern the mortgage records tracked on the MERS system.  The difference is more than 
material. 
 
Most important for title insurance agents, H.R. 6460 gives the advantage back to the 
conscientious title searcher or abstractor who diligently performs a search of the public record 
and provides comprehensive information to the title insurance agent.  Rather than a crude 
reference to MERS as either the nominee or the mortgagee in the title records, the search would 
provide clarity as to who holds the mortgage and note, who can provide the account information 
or payoff, and who has the ability to enforce the note in court.  The mystery holder question is 
otherwise resolved.  The bill rewards diligence by letting the public record reflect the true 
account of the holder of the note and mortgage. 
 
Are there potential problems with this bill?  Yes, as there are with every piece of legislation, but 
that should not result in throwing the whole thing out without looking at the entirety of the 
project.  H.R. 6460 is imperfectly perfect.  It begins the discussion.  That is what the title 
insurance industry should embrace.  This is the opportunity to address the ignorance of what we 
do even with a bill that has some blemishes. 
 
Where are the blemishes?     
 
For one, the bill does not indicate whether those mortgages previously held by MERS and now 
being assigned to their true owners will be legally viable and legally enforceable as a result of 
the assignment.  Courts may still have to grapple with the issue of whether the severance of the 
note from the mortgage during the MERS tenure has negated the enforceability of the 
instrument.  H.R. 6460 does not address this issue.  Most likely a retroactive change as suggested 
would create potential constitutionality issues.  The question is unresolved.  
 
Further, for the sake of opinion, the HUD study questions found in Section Three of H.R. 6460 
aim too low or otherwise aim at the wrong targets in the title insurance industry to fix the 
problems created by MERS.  What makes MERS and the other electronic land title recordation 
systems difficult to embrace is the fact that a title insurance search is the heart of our industry.  
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Any subtle changes to the process of searching a title can and will cause huge ripple effects to all 
corners of the industry.  Therefore, everyone is going to need to participate, not just those who 
created this problem and those who were supposed to police it.    
 
As we know, problems with the title insurance search have been made worse by the quest to 
hasten the process and thereby “dumb-down” the title insurance product.  Title insurance 
underwriters have created all kinds of short cuts to the title insurance process, including allowing 
insurance on current owner searches, 60-second title commitments, allowing forms of title 
insurance without a search, offshore search platforms that provide no access to all courthouse 
data, etc.  This bill needs to firmly address best practices and uniform standards that could not 
only create or save jobs for independent title searchers and abstractors, but could finally begin 
the process of resisting the “faster, dumber” approach title insurance and its referral sources have 
taken to the title insurance product.  A feasibility study, imperfect in its origin, could produce a 
good result.   
 
H.R. 6460 is not the end of the world as we know it.  On the contrary, it represents a golden 
opportunity to educate Congress and HUD about what it is that title abstractors, title searchers, 
and title agents actually do without the filter of a referral source or national underwriter standing 
in the way of the story.  
 
The dialogue should begin with H.R. 6460, not end with H.R. 6460.  The MERS system has once 
again proven our industry’s short-sided instincts to embrace short term profits over long term 
sustainability.  H.R. 6460 will help reduce and potentially eliminate the MERS dilemma and 
restore credibility to the land title recording system.  Moreover, H.R. 6460 will give NAILTA 
and its constituents an opportunity to address the concerns of independent abstractors, searchers 
and title insurance agents who wish to educate Congress and HUD on the process of title 
insurance from those who are actually impacted by the process.  This could be the beginning of a 
healthy debate on the land record system and we should support any measure that creates 
dialogue and rescues the system from the status quo. 
 
NAILTA supports H.R. 6460 insofar as it would restore credibility to the land title recordation 
system currently in place and begin the important discussions concerning the future of one of our 
country’s greatest accomplishments – the land title system.  NAILTA hopes that by participating 
in the legislative process we can help improve H.R. 6460 to assure that it maintains the principles 
of our land title recordation system.   
 
For more information on NAILTA, please visit our website at www.nailta.org or make plans to 
attend our annual conference scheduled for April 10-12, 2011 in Baltimore, MD at the Hyatt 
Regency Hotel – Inner Harbor. 


